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Maine Supreme Court
Puts the Brakes on Subdivision Exemption
Shenanigans

Throughout the SMRPC region, we often hear from Planning Board members who are
frustrated because they see housing developments being created without Planning Board
Review, by landowners and developers who utilize the subdivision definition exemptions in
some pretty clever ways (see Title 30-A, sec. 4401). One of the cleverest schemes is
when a fandowner creates a "dummy corporation” under his or her control, and then trans-
fers a piece of land to it so that their corporation is now an abutter. Under the subdivision
statute, sales to abutters are exempt from Planning Board review. So, now the land-
owner's corporation can sell a piece of fand to an abutter without review, which can be the
original landowner who created the abutter. In this way, a landowner can become his or
her own neighbor for the purpose of dodging the subdivision law — sort of like the old coun-
try song, about the guy who “is his own grandpa.”’

Since Board members always strive to be as fair as possible, it is wrangling to work with
applicants through at least a half dozen meetings over the course of year, while others in
town are making rather similar developments without going through the Board, and often
without providing the quality of infrastructure or meeting the standards the Board would
require,

Well, are the folks who create lots, by creating corporations and becoming their own abut-
ters, just being shrewd, or are they breaking the law? That's what the Tinsman case is all
about, and it was decided just last month on January 8. Until January 6™, 2004, the con-
ventional wisdom in Planning Board circles was that the instances of circumvention that
we all knew about just had to be tolerated. Town attorneys often have advised that it
would be too difficulf to prove that landowners, who set up corporate entities to which they
conveyed tand, had an ‘intent to circumvent” the subdivision statute. But as you can see
in the Tinsman case decision, the panel of judges seemed to have little trouble deciding
that, when Tinsman created the Namsnit Corporation as an abutter to himself, he was in-
tending to circumvent. (Perhaps using his own last name spelled backwards when he set
up the corporation is what gave the justices the clue they needed.) We are pretty sure that
you may have similar situations to the one described here in Falmouth, where landowners
have taken similar steps and have intended to circumvent your community's subdivision
process. You may want to discuss such situations with your Town's attorney now that
Tinsman has been decided. Now that the issue of “intentions” has been handled by the
court, it may not be so daunting to confront that iandowner who has been creating dozens
of iots in your community, without ever setting foot in Town Hall.

But | would like to share another thought...At SMRPC, we have noticed that Towns often
inadvertently encourage landowners to circumvent the subdivision process by creating or-
dinances and regulations that give non-subdivision Jots easier standards to meet than sub-
division lots. If your community has different road standards, different lot sizes, or different
wetland rules, depending on whether a subdivision or “non-subdivision” lot is being cre-
ated, you must realize that you are creating very powerful incentives for landowners to try
and circumvent the subdivision process. Most planners will advise Towns to level the
playing field so that all new lots, whether created by “big” developers or the local land-
owner out in back of you, have similar standards to follow. This will fower the temptation
to circumvent, and it is usually the fairer way to go.

Piease call us whenever you have any questions about handling subdivision applications.
We are always ready to help.

Jonathan T. Lockman AICP, Planning Director.
" am my own Grandpa...,” lyrics by Dwight B. Latham and Moe Jaffe

See the complete text of the Tinsman Case inside.
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[§1] Patrick Tinsmanr appeals from the
judgment entered in the Superior Court
{Cumberland County, Warren, J.) af-
firming the decision of the Town of Fal-
mouth Planning Board to deny ap-
proval of a private way for two parcels
of land located near Longwoods Road
in Falmouth. Tinsman contends that
(A) the Board erred as a matter of law
in finding that Tinsman made transfers
with the intent to avoid the objectives
of the subdivision statute and with the
result that the transfers created an un-
approved subdivision; (B) the Beard
erred as a matter of law in determining
that it could not approve a private way
application for lots that are part of an
unapproved subdivision; and (C) the
Board abused its discretion by relying
on the testimony of the Faimouth Town
Planner. We affirm the judgment of the
Superior Court.

I. FACTUAL AND PROCEDURAL
BACKGROUND

[M2] The lots at issue in this appeal
come from separate parcels of land
originally belonging to Donna Light and
to Andrew Card. On February 22,
1999, Light divided her land in four
separate conveyances. Three of the
conveyances, those to Valente, an
abutting landowner, Brown, and Lib-

erty, were for consideration. The fourth
conveyance, to Buchanan, was a gift
to a relative. On August 16, 1999, Lib-
erty conveyed 3.7 acres of his lot to
Brown, an abutter, and the remaining
11.21 acres of his lot fo Tinsman. On
that same date, Card conveyed 3.5
acres of his land to Namsnit, Inc., a
corporation wholly owned and con-
trolled by Tinsmarn.!

[113] On September 20, 19997 several
land transactions occurred between
Tinsman and Namsnit, all without con-
sideration. Namsnit conveyed approxi-
mately a half-acre to Tinsman. Tins-
man conveyed 2.94 acres to Namsnit.
In addition, Tinsman conveyed 518
square feet, including 26.39 feet of
road frontage, to Namsnit. At the time
of the conveyances between Tinsman
and Namsnit, the two landowners were
abutters.

[T14] On September 24, 1999, Tinsman
conveyed about two acres, what came
to be known as Lot 54-7, to his par-
ents, Douglas and Sandra Tinsman,”
as a gift, and about 2.88 acres, what
came to be known as Lot 54-6, to his
wife, Jennifer Tinsman, as a gift
These conveyances were apparently a
mistake, and to correct the mistake, on
November 29, 2001, Jennifer and San-
dra exchanged lots, with Jennifer con-
veying Lot 54-6 to Sandra, and Sandra
cenveying Lot 54-7 to Jennifer.

{YI5] Cn March 16, 2000, Tinsman con-
veyed about 3.35 acres to Namsnit,
without consideration. This convey-
ance consisted of the remainder of the
parcel Tinsman acquired from Liberty
on August 16, 1999. As part of his
business of real estate development,
Tinsman entered into a joint venture
with Cloutier Construction to build a
home on the 3.35 acres of Namsnit's
land and, subsequently the house was
sold to the Davises for $325,000. On
April 5, 2000, Namsnit conveyed 2.9
acres of what was once the Card par-
cel to Tinsman, and, on that same day,
Tinsman conveyed the same parcel to
Cloutier Construction. In addition, on
that same date, Namsnit conveyed two
adjoining parcels of 1.21 acres and

2.53 acres to Cloutier Construction.
Cloutier later conveyed these parcels
to Anne and Stanley Bishop for con-
sideration.

[6] Tile 30-A M.R.S.A. § 4401(4)
(1996) defines a subdivision as “the
division of a tract or parcel of land into
{three] or more lots within any [five]-
year period.” Section 4 of the Fal-
mouth Subdivision Ordinance re-
quires any person creating a subdivi-
sion to file an application for approvat
with the Falmouth Planning Board.
Falmouth, Me., Land Subdivision Or-
dinance § 4 (August 2000). Tinsman
never applied for subdivision approval
with the Board. He applied to the
Board for private way approval in the
spring of 2002 on behalf of his wife,
Jennifer, The Town Ilater requested
that Tinsman's mother, Sandra, be
joined in the application as well. Tins-
man requested the private way to pro-
vide street access and frontage for
Lots 54-6 and 54-7, owned by his
mother and wife, respectively.

[1171 After a public hearing, the Board
denied Tinsman's private way appli-
cation, finding that Lots 54-8 and 54-7
were “part of an unapproved subdivi-
sion and [could not] be served by a
private way without proper subdivi-
sion review and approval.” Tinsman
appealed the Board's decision to the
Superior Court pursuant to M.R. Civ.
P. 80B and, on March 3, 2003, the
Superior Court affirmed the Board's
decision. This appeal followed.

Il. DISCUSSION

[118] When the Superior Court acts as
an appellate court pursuant to M.R.
Civ. P. 80B, we review directly the
decision made by the Planning Board.
Conservation Law Found. v. Lincoin-
ville, 2001 ME 175, § 6, 786 A.2d
616, 618-19. We must determine
whether the Board abused its discre-
tion, committed errors of [aw or made
findings that are unsupported by sub-
stantial evidence contained in the re-
cord. /d.

"Namsnit is “Tinsman” spelled backwards.

?The deeds indicate September 20, 1999, as the recording date, though other sources, including the Board's findings, suggest that the transac-

tions took place on September 21, 1999.

® Tinsman's parents later divorced, and Sandra Tinsman now holds title to the property.
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A. Transfers with the Intent to
Avoid the Objectives of the
Subdivision Statute

[119] Division of land into three or more
lots within a five-year period results in
the creation of a subdivision. 30-A M.
R.S.A. § 4401(4). Certain land trans-
fers, however, are excepted from the
subdivision law, including gifts to rela-
tives or transfers to abutters, and do
not operate to create a subdivision.
Tinsman challenges the Board's find-
ing in this case that, in making the
property transfers, he intended to
avoid the objectives of the subdivision
statute. Tinsman argues that the trans-
fers he made were permissible and
within the exceptions in the subdivision
statute for gifts fo relatives and con-
veyances to abutters. He contends he
lacked the requisite intent and, there-
fore, no subdivision was created as a
matter of law. The Town contends that
the Board's finding that Tinsman had
the “purpose or design . . . to avoid the
objectives of the subdivision statute” is
amply supported in the record.

[f110] If the intent of the transferor of
the conveyances of real estate fo rela-
tives and abutters is to avoid the objec-
tives of the subdivision statute, then
the exemption does not apply and
those transfers are counted in deter-
mining whether a subdivision is cre-
ated. 30-A MRSA. § 4401(4)(D).*
Accordingly, the determination of
whether Tinsman'’s intent in making the
real estate transfers was to avoid the
subdivision statute is crucial.

[f111] The meaning of section 4401(4}
(D) is a question of interpretation, and
therefore, is reviewed de novo. Stale v.
Mct aughiin, 2002 ME 55, 1 5, 794
A.2d 69, 72. Both Tinsman and the
Town agree that the “plain meaning” of
intent should be used in interpreting
the statute. See Estate of Spear, 1997
ME 15, ] 7, 689 A.2d 590, 591-92. In-
tent is defined as “the state of mind
accompanying an act, [especially] a
forbidden act” BLACK'S LAW DIC-
TIONARY 813 (7th ed. 1999). Be-
cause Tinsman sought to avoid subdi-

vision approval, he had the burden of
proving that he did not intend to avoid
the subdivision laws.

[f112] The determination of an individ-
ual’s state of mind is a question of fact,
which we review for clear error. Sfate
v. Nife, 557 A2d 950, 953-54 (Me.
1889). The record before the Board
amply supports its factual finding that
in making the transfers, Tinsman acted
with the intent to avoid the subdivision
statute; (1) Tinsman is in the real es-
tate development business; (2) Tins-
man admitted at a Planning Board
meeting that he made at least some of
the transfers with the intent to avoid
the reguirements of the subdivision
statute; (3) George Thebarge, the
Town Pianner, testified at the hearing
that the property contains extensive
areas of poorly drained soils, and that
subdivision approval would be difficult
to secure; (4) Namsnit is wholly owned
and controlled by Tinsman; {5} numer-
ous fransfers took place between Tins-
man and Namsnit, without considera-
tion, during a short period of time; and
(6) the sequence of conveyances al-
lowed Tinsman to sell property to
Cloutier Construction without creating
a subdivision. The Board did not err in
its finding that Tinsman's intent was to
avoid the regulatory consequences of
creating a subdivision.

B. Authority to Approve a Pri-
vate Way Application for Lots
that are Part of an Unapproved
Subdivision

[1113] Tinsman contends that the Board
cannot require that all private ways be
part of an approved subdivision be-
cause such a requirement would pro-
hibit private ways accessing lots that
fall under the 30-A M.R.S.A. § 4401({4)
(D) exemptions. Tinsman misconsirues
the Board's finding. The Board found
that it “may not approve a private way
application if the private way will serve
lots that are part of an unapproved
subdivision.” Contrary to Tinsman's
contenfion, the Board did not find that
“all private ways must be part of an
approved subdivision” The Board

could still approve private ways if they
serve lots that are exempt under sec-
tion 4401(4)(D).

[T114] He also contends that nothing in
section 5.27 of the Falmouth Zoning
Ordinance suggests that the Board
cannot approve a private way to a lot
that is part of an unapproved subdivi-
sion.” The Town contends that such
explicit language is unnecessary be-
cause it is obvious that the Board
should not grant approval when illegal
subdivision lots are inveolved. In addi-
tion, the Town contends that if read
together, instead of in isolation as
Tinsman suggests, the land use ordi-
nances and State statute make clear
that the Board not only has the author-
ity, but also the responsibility to reject
private ways which are proposed to
serve illegal subdivision lots.

[M15] To support this contention, the
Town points to several provisions of
the Subdivision Ordinance, the Zoning
Ordinance, and the State statute gov-
erning land use, 30-A M.R.S.A. §§
4401-4407 (1996) (current version at
30-A M.R.S.A. §§ 4401-4407 (1996 &
Supp. 2003)). For instance, section
5.27 of the Zoning Ordinance requires
that a private way plan be recorded in
the Cumberland County Registry of
Deeds, Falmouth, Me., Zoning and
Site Plan Review Ordinance § 5.27;
and that section 14(A) of the Subdivi-
sion Ordinance prohibits the recording
of a ptan with lots that are part of an
unapproved subdivision; and that re-
cording is necessary for the approval
to be effective, Falmouth, Me., Land
Subdivision Ordinance § 14(A) {August
2000). Therefore, even if the Board
had approved the private way, Tins-
man could not have recorded the plan
without violating the Subdivision Ordi-
nance. The Board correctly concluded
that it cannot approve a private way
serving lots in an unapproved subdivi-
sion.

Continued on back page...

*The version of 30-A M.R.S.A_§ 4401(4)(D), relevant to the present case, states: “A division accomplished by devise, condemnation, order of
court, gift to a person related to the donor by biood, marriage or adoption . . . or by the transfer of any interest in land to the owner of land abutting
that land does not create a lot or lots for the purpose of this definition, unless the intent of the transferor in any transfer or gift within this paragraph
is to avoid the objectives of this subchapter.” Section 4401(4)(D) was subsequently repealed, P.L. 2001, ch. 359, § 2, and replaced with §§ D-1,

D-2, D-3, D-4, D-5, and D-6 for each kind of division previously mentioned in § 4401(4)(D). See 30-A

MR.S.A. §4401(4) (Supp. 2003).

*The Town contends that this argument was not made before the Board and, therefore, has not been preserved by Tinsman.



C. The Testimony of the Fal-
mouth Town Planner

[116] Tinsman also contends that the
Board abused its discretion by relying
on the testimony of the Town Planner,
George Thebarge, that Tinsman wouid
have difficulty obtaining subdivision
approvai because of wetland and soil
issues with the property. Tinsman con-
tends that Thebarge's testimony was
based on “mere conjecture” and not on
concrete evidence. The testimony,
however, contained sufficient evidence
that Tinsman faced potential road-
blocks in obtaining subdivision ap-
proval. Thebarge presented the Board
with a map, created by the Cumber-
fand County Soil Conservation Service,
detailing the location of soil with poor
drainage. He showed the Board aerial
photographs depicting wetland areas.
Thebarge further explained to the
Board that the Town planning staff
“uses the maps as red flags” when re-
viewing subdivision applications. Such
evidence supported Thebarge’s testi-
meny that approval of the lots would
be “questicnable” because of the land
conditions. The Board acted within its
discretion in allowing Thebarge to tes-
tify and in relying on that testimony.

LOMMISGE
21 Bradeen Street, Suite 304
Springvale, ME 04083

Address Correction Requested

[1117] Other contentions raised by Tins-
man are without merit and do not re-
quire discussion.

The entry is:
Judgment affirmed.
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