AdvantageME CT No:

STATE OF MAINE
STATE PLANNING OFFICE
Agreement to Purchase Services

THIS AGREEMENT, made this first day of January, 2011, is by and between the State of Maine, State
Planning Office, hereinafter called “Department,” and Southern Maine Regional Planning Commission, located
at 21 Bradeen St Suite 400, Springvale, ME, 04083, Telephone 324/2952, hereinafter called “Provider”, for the
period of 1/1/2011 to 12/31/2011.

The AdvantageME Vendor/Customer number of the Provider is VCI000085291.

WITNESSETH, that for and m consideration of the payments and agreements hereinafter mentioned, to be
made and performed by the Department, the Provider hereby agrees with the Department to furnish all qualified
personnel, facilities, materials and services and in consultation with the Department, to perform the services,
study or projects described in Rider A, and under the terms of this Agreement. The following riders are hereby
incorporated into this Agreement and made part of it by reference:

Rider A - Specifications of Work to be Performed

Rider B - Payment and Other Provisions

Rider C — Exceptions to Rider B - NONE

Rider D — Additional Requirements {for NOAA funding)

Rider E and/or F — General Conditions - NONE

Rider G — Identification of Country in Which Contracted Work will be Performed

WITNESSETH, that this contract is consistent with Executive Order 01 FY 08/09 or a superseding Exccutive
Order, and complies with its requirements.

IN WITNESS WHEREOQF, the Department and the Provider, by their representatives duly authorized, have
executed this agreement in one original copy.

DEPARTMENT OF EXECUTIVE - STATE PLANNING OFFICE

By:
Ralph VanDenBossche, Director of Operations
and
Southern Maine Regional Planning Commission
By:

Paul Schumacher, Executive Director

Total Agreement Amount: $14,426

Approved:
Chair, State Purchases Review Committee
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SMRPC SLAWG II & TA to GPCOG for CHR




Rider A

Southern Maine Regional Planning Commission Regional Challenge Grant for Staffing of
the Sea Level Adaptation Working Group (SLAWG) for Saco Bay,
Including the Cities of Biddeford & Saco, and the Towns of Old
Orchard Beach & Scarborough for PHASE Il and for providing
technical support to the Greater Portland Council of Governments
with outreach on Coastal Hazards Resiliency tools

Background and Accomplishments

In early 2009, the Town and City Managers of Saco, Scarborcugh, Old Orchard Beach, and
Biddeford, discussed the idea of the creation of a Saco Bay Sea Level Adaptation Working
Group (SLAWG) for the purpose of developing and implement regional climate change
adaptation strategies, to respond to rising sea levels and to become more resilient to coastal
storms. A Regional Challenge Grant from the Maine State Planning Office was applied for by
the Southern Maine Regional Planning Commission (SMRPC) and granted, for the period July
1, 2009 to June 30, 2010. The grant period for that project was extended for six months, until
December 31, 2010. Phase | of this project is nearing completion. The following tasks were
accomplished during Phase |

+ Presentations were made to Councils in Biddeford, Saco, Old Orchard Beach and
Scarborough to obtain support and seek appointments a SLAWG Steering Committee.

e A steering committee, with two members appointed from each cormmunity, was formed
by the four municipal councils, after extensive deliberations.

» The steering committee developed a detailed plan leading to the creation of the SLAWG.
The steering committee formulated the parameters of the working group, developing an
interlocal agreement for council consideration, containing its structure, bylaws, and
duties, with the assistance of SMRPC.

¢ The steering committee transmitted its draft of the proposed interlocal agreement to
create the SLAWG after 6 meetings during the summer of 2010.

¢ The interlocal agreement to create SLAWG was presented to the four councils for
consideration during the fall of 2010, and all four communities ratified the interlocal
agreement by early November 2010.

* Four meetings of the SLAWG were held during November and December 2010, to
create a sea level rise vulnerability assessment, and to begin work on an action pian.

As an outgrowth of this work, SMRPC has been asked to assist the Greater Portland
Council of Governments in introducing coastal hazards resiliency tools to communities
within their region. SMRPC's technical assistance to GPCOG will be funded by the
Maine Coastal Program in its entirety from NOAA Section 309 funds.

Project Staff

J.T. Lockman AICP, Planning Director, $75 /hour
Other staff as needed:

Marian Alexander, Office Manager, $45/hour
Chris MacClinchy, Planner, $60/hour

Paul Schumacher, Executive Director, $75/hour




Local/Regional Match for Regional Challenge Grant Funds for Phase Il

A proposal for a regional challenge grant to continue wark with the SLAWG was submitted by
SMRPC in response to the guidelines of the Community Planning and Investment Program
Regional Challenge Grant, contingent on a local match as described below.

Timeframe:  January 1, 2011 through December 31, 2011

Grant Amount:$12,400

Local Match: $12,400 cash, ($3,100 cash from each of the four participating communities as
described above.)

SMRPC Work Plan for SLAWG Phase Il - for Calendar Year 2011

The work program for Phase Il for the period of January 1, 2011 to December 31, 2011 consists
of the following:

Twenty (20) Bi-monthly Meetings during January to June, and September to December 2011, to
create a sea level adaptation action plan for Saco Bay, building upon the vulnerability
assessment begun in late 2010.

Carry out the ongoing duties listed in the interlocal agreement, including:

a. Commenting on federal or state beach nourishment/erosion control efforts by the
Army Corps of Engineers that affect one or more communities, including
management or deposition of dredged materials.

b. Coordinating with the Saco Bay Implementation Team in its efforts to devise a
solution to the Camp Ellis jetty and erosion problems.

¢. Recommending the standardizing of floodplain management standards and
building code interpretations across the four jurisdictions to improve resiliency of
individual private structures.

d. Recommending standardizing of ordinance review standards affecting the
shorelands adjacent to Saco Bay, as well as standardizing review and controls
for water activities across jurisdictions, for structures and activities affected by
sea level rise or coastal storms. Such water activities may or may not include
land-based development, and could include aquaculture, marina, or green
energy production projects.

e. Providing non-binding comments on various applications for development review
affecting Saco Bay that may be vulnerable to sea level rise or coastal storms, to
those individual review authorities having jurisdiction.

f. Coordinating with MS4 stormwater planning programs to comply with EPA and
DEP requirements.

g. Coordinate with the New England Environmental Finance Center in its research
on the economic impacts of sea level rise, and the estimation of costs and
benefits of various adaptation strategies.

Preparation of Interim report in April 2011 and a Final Report in December 2011.



SMRPC Technical Assistance to GPCOG on Coastal Hazards Resiliency Tools

The Southern Maine Regional Planning Commission (SMRPC) will provide project
support relating to the GPCOG project teamn for tasks such as informational meetings
with municipalities and adapting Model Sheoreland Zoning and Floodpiain Management
Ordinances Language for possible adoption. SMRPC support will be provided in the
form of sharing previously prepared materials related to coastal hazards resiliency and
review of newly created materials.

GPCOG will coordinate directly with JT Lockman at SMRPC for services to be
performed to support its work being mindful of the agreed upon budget of $2,026.

Contract Budget and Payment Terms

The contract budget for SMRPC SLAWG il work plan is $12,400 payabie upon providing
a brief description of work performed with and invoice for percentage of work completed
to SPO.

The contract budget for SMRPC to provide technical assistance to GPCOG is $2,026
payable upon provision of a brief description of work performed and invoice for
percentage of work completed to SPO.
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RIDER B

METHOD OF PAYMENT AND OTHER PROVISIONS

1. AGREEMENT AMOUNT $14.426

2. INVOICES AND PAYMENTS The Department will pay the Provider as follows:

Pursuant to payment terms described in Rider A and documented by work products/deliverables accompanied
by invoices.

Payments are subject to the Provider's compliance with all items set forth in this Agreement and subject to the
availability of funds. The Department will process approved payments within 30 days.

3. BENEFITS AND DEDUCTIONS If the Provider is an individual, the Provider understands and
agrees that he/she is an independent contractor for whom no Federal or State Income Tax will be deducted by
the Department, and for whom no retirement benefits, survivor benefit insurance, group life insurance, vacation
and sick leave, and similar benefits available to State employees will accrue. The Provider further understands
that annual information returns, as required by the Internal Revenue Code or State of Maine Income Tax Law,
will be filed by the State Controller with the Internal Revenue Service and the State of Maine Bureau of
Revenue Services, copies of which will be furnished to the Provider for his/her Income Tax records.

4. INDEPENDENT CAPACITY In the performance of this Agreement, the parties hereto agree that
the Provider, and any agents and employees of the Provider shall act in the capacity of an independent
contractor and not as officers or employees or agents of the State.

5. DEPARTMENT'S REPRESENTATIVE The Agreement Administrator shall be the Department's
representative during the period of this Agreement. He/she has authority to curtail services if necessary to
ensure proper execution. He/she shall certify to the Department when payments under the Agreement are due
and the amounts to be paid. He/she shall make decisions on all claims of the Provider, subject to the approval
of the Commissioner of the Department.

6. AGREEMENT ADMINISTRATOR All  progress reports, correspondence and related
submissions from the Provider shall be submitted to:

Name: Ruta Dzenis
Title: Senior Planner
Phone: 624-6218 ruta.dzenis@maine.gov

who is designated as the Agreement Administrator on behalf of the Department for this Agreement, except
where specified otherwise in this Agreement.
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7. CHANGES IN THE WORK The Department may order changes in the work, the Agreement
Amount being adjusted accordingly. Any monetary adjustment or any substantive change in the work shall be
in the form of an amendment, signed by both parties and approved by the State Purchases Review Committee.
Said amendment must be effective prior to execution of the work.

8. SUB-AGREEMENTS Unless provided for in this Agreement, no arrangement shall be made by
the Provider with any other party for furnishing any of the services herein contracted for without the consent
and approval of the Agreement Administrator. Any sub-agreement herecunder entered into subsequent to the
execution of this Agreement must be annotated "approved” by the Agreement Administrator before it is
reimbursable hereunder. This provision will not be taken as requiring the approval of coniracts of employment
between the Provider and its employees assigned for services thereunder.

0. SUBLETTING. ASSIGNMENT OR TRANSFER The Provider shall not sublet, sell, transfer,
assign or otherwise dispose of this Agreement or any portion thereof, or of its right, title or interest therein,
without written request to and written consent of the Agreement Administrator. No subcontracts or transfer of
agreement shall in any case release the Provider of its liability under this Agreement.

10. EQUAL EMPLOYMENT OPPORTUNITY During the performance of this Agreement, the
Provider agrees as follows:

a. The Provider shall not discriminate against any employee or applicant for employment
relating to this Agreement because of race, color, religious creed, sex, national origin, ancestry,
age, physical or mental disability, or sexual orientation, unless related to a bona fide
occupational qualification. The Provider shall take affirmative action to ensure that applicants
are employed and employees are treated during employment, without regard to their race, color,
religion, sex, age, national origin, physical or mental disability, or sexual orientation.

Such action shall include but not be limited to the following: employment, upgrading,
demotions, or transfers; recruitment or recruitment advertising; layoffs or terminations; rates of
pay or other forms of compensation; and selection for training including apprenticeship. The
Provider agrees to post in conspicuous places available to employees and applicants for
employment notices setting forth the provisions of this nondiscrimination clause.

b. The Provider shall, in all solicitations or advertising for employees placed by or on behalf
of the Provider relating to this Agreement, state that all qualified applicants shall receive
consideration for employment without regard to race, color, religious creed, sex, national origin,
ancestry, age, physical or mental disability, or sexual orientation.

c. The Provider shall send to each labor union or representative of the workers with which it
has a collective bargaining agreement, or other agreement or understanding, whereby it is
furnished with labor for the performance of this Agreement a notice to be provided by the
contracting agency, advising the said labor union or workers' representative of the Provider's
commmitment under this section and shall post copies of the notice in conspicuous places available
to employees and applicants for employment.
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d. The Provider shall inform the contracting Department’s Equal Employment Opportunity
Coordinator of any discrimination complaints brought to an external regulatory body (Maine
Human Rights Commission, EEOC, Office of Civil Rights) against their agency by any
individual as well as any lawsuit regarding alleged discriminatory practice.

€. The Provider shall comply with all aspects of the Americans with Disabilities Act (ADA)
in employment and in the provision of service to include accessibility and reasonable
accommodations for employees and clients.

f. Contractors and subcontractors with contracts in excess of $50,000 shall also pursue in
good faith affirmative action programs.

2. The Provider shall cause the foregoing provisions to be inserted in any subcontract for
any work covered by this Agreement so that such provisions shall be binding upon each
subcontractor, provided that the foregoing provisions shall not apply to contracts or subcontracts
for standard commercial supplies or raw materials.

1. EMPLOYMENT AND PERSONNEL The Provider shall not engage any person in the employ of
any State Department or Agency in a position that would constitute a violation of 5 MRSA § 18 or 17 MRSA §
3104. The Contractor shall not engage on a full-time, part-time or other basis during the period of this
Agreement, any other personnel who arc or have been at any time during the period of this Agreement in the
employ of any State Department or Agency, except regularly retired employees, without the written consent of
the State Purchases Review Committee. Further, the Provider shall not engage on this project on a full-time,
part-time or other basis during the period of this Agreement any retired employee of the Department who has
not been retired for at least one year, without the written consent of the State Purchases Review Committee.
The Provider shall cause the foregoing provisions to be inserted in any subcontract for any work covered by this
Agreement so that such provisions shall be binding upon each subcontractor, provided that the foregoing
provisions shall not apply to contracts or subcontracts for standard commercial supplies or raw materials.

12. STATE EMPLOYEES NOT TO BENEFIT No individual employed by the State at the time this
Agreement is executed or any time thereafter shall be admitted to any share or part of this Agreement or to any
benefit that might arise therefrom directly or indirectly that would constitute a violation of 5 MRSA §18or17
MRSA § 3104. No other individual employed by the State at the time this Agreement is executed or any time
thereafter shall be admitted to any share or part of this Agreement or to any benefit that might arise therefrom
directly or indirectly due to his employment by or financial interest in the Provider or any affiliate of the
Provider, without the written consent of the State Purchases Review Committee. The Provider shall cause the
foregoing provisions to be inserted in any subcontract for any work covered by this Agreement so that such
provisions shall be binding upon each subcontractor, provided that the foregoing provisions shall not apply to
contracts or subcontracts for standard commercial supplies or raw materials.
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13.  WARRANTY The Provider warrants that it has not employed or contracted with any company
or person, other than for assistance with the normal study and preparation of a proposal, to solicit or secure this
Agreement and that it has not paid, or agreed to pay, any company or person, other than a bona fide employee
working solely for the Provider, any fee, commission, percentage, brokerage fee, gifts, or any other
consideration, contingent upon, or resulting from the award for making this Agreement. For breach or violation
of this warranty, the Department shall have the right to annul this Agreement without liability or, in its
discretion to otherwise recover the full amount of such fee, commission, percentage, brokerage fee, gift, or
contingent fee.

14. ACCESS TO RECORDS The Provider shall maintain all books, documents, payrolls, papers,
accounting records and other evidence pertaining to this Agreement and make such materials available at its
offices at all reasonable times during the period of this Agreement and for such subsequent period as specified
under Maine Uniform Accounting and Auditing Practices for Community Agencies (MAAP) rules. The
Provider shall allow inspection of pertinent documents by the Department or any authorized representative of
the State of Maine or Federal Government, and shall furnish copies thereof, if requested.

15. TERMINATION The performance of work under the Agreement may be terminated by the
Department in whole, or in part, whenever for any reason the Agreement Administrator shall determine that
such termination is in the best interest of the Department. Any such termination shall be effected by delivery to
the Provider of a Notice of Termination specifying the extent to which performance of the work under the
Agreement is terminated and the date on which such termination becomes effective. The Agreement shall be
equitably adjusted to compensate for such termination, and modified accordingly.

16. GOVERNMENTAL REQUIREMENTS The Provider warrants and represents that it will comply
with all governmental ordinances, laws and regulations.

17. GOVERNING LAW This Agreement shall be governed in all respects by the laws, statutes, and
regulations of the United States of America and of the State of Maine. Any legal proceeding against the State
regarding this Agreement shall be brought in State of Maine administrative or judicial forums. The Provider
consents to personal jurisdiction in the State of Maine.

18. STATE HELD HARMLESS The Provider agrees to indemnify, defend and save harmless the
State, its officers, agents and employees from any and all claims, costs, expenses, injuries, liabilities, losses and
damages of every kind and description (hereinafter in this paragraph referred to as “claims”) resulting from or
arising out of the performance of this Agreement by the Provider, its employees, agents, or subcontractors.
Claims to which this indemnification applies include, but without limitation, the following: (i) claims suffered
or incurred by any contractor, subcontractor, materialman, laborer and any other person, firm, corporation or
other legal entity (hereinafter in this paragraph referred to as “person”) providing work, services, materials,
equipment or supplies in connection with the performance of this Agreement; (ii) claims arising out of a
violation or infringement of any proprietary right, copyright, trademark, right of privacy or other right arising
out of publication, translation, development, reproduction, delivery, use, or disposition of any data, information
or other matter furnished or used in connection with this Agreement; (iii) Claims arising out of a libelous or
other unlawful matter used or developed in connection with this Agreement; (iv) claims suffered or incurred by
any person who may be otherwise injured or damaged in the performance of this Agreement; and (v) all legal
costs and other expenses of defense against any asserted claims to which this indemnification applies. This
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indemnification does not extend to a claim that results solely and directly from (i) the Department’s negligence
or unlawful act, or (ii) action by the Provider taken in reasonable reliance upon an instruction or direction given
by an authorized person acting on behalf of the Department in accordance with this Agreement.

19. NOTICE OF CIL.AIMS The Provider shall give the Contract Administrator immediate notice in
writing of any legal action or suit filed related in any way to the Agreement or which may affect the
performance of duties under the Agreement, and prompt notice of any claim made against the Provider by any
subcontractor which may result in litigation related in any way to the Agreement or which may affect the
performance of duties under the Agreement.

20. APPROVAL This Agreement must have the approval of the State Controller and the State Purchases
Review Committee before it can be considered a valid, enforceable document.

21. LIABILITY INSURANCE The Provider shall keep in force a liability policy 1ssued by a company
fully licensed or designated as an eligible surplus line insurer to do business in this State by the Maine
Department of Professional & Financial Regulation, Bureau of Insurance, which policy includes the activity to
be covered by this Agreement with adequate liability coverage to protect itself and the Department from suits.
Providers insured through a “risk retention group” insurer prior to July 1, 1991 may continue under that
arrangement. Prior to or upon execution of this Agreement, the Provider shall furnish the Department with
written or photocopied verification of the existence of such liability insurance policy.

22. NON-APPROPRIATION Notwithstanding any other provision of this Agreement, if the State does
not receive sufficient funds to fund this Agreement and other obligations of the State, if funds are de-
appropriated, or if the State does not receive legal authority to expend funds from the Maine State Legislature or
Maine courts, then the State is not obligated to make payment under this Agreement.

23. SEVERABILITY The invalidity or unenforceability of any particular provision or part thereof of
this Agreement shall not affect the remainder of said provision or any other provisions, and this Agreement
shall be construed in all respects as if such invalid or unenforceable provision or part thereof had been omitted.

24, INTEGRATION  All terms of this Agreement are to be interpreted in such a way as to be consistent
at all times with the terms of Rider B (except for expressed exceptions to Rider B included in Rider C),
followed in precedence by Rider A, and any remaining Riders in alphabetical order.

25.  FORCE MAJEURE The Department may, at its discretion, excuse the performance of an obligation by
a party under this Agreement in the event that performance of that obligation by that party is prevented by an
act of God, act of war, riot, fire, explosion, flood or other catastrophe, sabotage, severe shortage of fuel, power
or raw materials, change in law, court order, national defense requirement, or sirike or labor dispute, provided
that any such event and the delay caused thereby is beyond the control of, and could not reasonably be avoided
by, that party. The Department may, at its discretion, extend the time pericd for performance of the obligation
excused under this section by the period of the excused delay together with a reasonable pertod to reinstate
compliance with the terms of this Agreement.
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26. SET-OFF RIGHTS The State shall have all of its common law, equitable and statutory rights of set-
off. These rights shall include, but not be limited to, the State’s option to withhold for the purposes of set-off
any monies due to the Provider under this Agreement up to any amounts due and owing to the State with regard
to this Agreement, any other Agreement, any other Agreement with any State department or agency, including
any Agreement for a term commencing prior to the term of this Agreement, plus any amounts due and owing to
the State for any other reason including, without limitation, tax delinquencies, fee delinquencies or monetary
penalties relative thereto. The State shall exercise its set-off rights in accordance with normal State practices
including, in cases of sct-off pursuant to an audit, the finalization of such audit by the State agency, its
representatives, or the State Controller.

27. ENTIRE AGREEMENT  This document contains the entirc Agreement of the parties, and neither
party shall be bound by any statement or representation not contained herein. No waiver shall be deemed to
have been made by any of the parties unless expressed in writing and signed by the waiving party. The parties
expressly agree that they shall not assert in any action relating to the Agreement that any implied waiver
occurred between the parties which is not expressed in writing. The failure of any party to insist in any one or
more instances upon strict performance of any of the terms or provisions of the Agreement, or to exercise an
option or election under the Agreement, shall not be construed as a waiver or relinquishment for the future of
such terms, provisions, option or election, but the same shall continue in full force and effect, and no waiver by
any party of any one or more of its rights or remedies under the Agreement shall be deemed to be a waiver of
any prior or subsequent rights or remedy under the Agreement or at law.
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The Provider agrees to comply with the Department of Commerce Financial Assistance Standard
Terms and Conditions dated 1/05 attached and the terms and conditions listed below as part of
this Rider D.

A. HOMELAND SECURITY PRESIDENTIAL DIRECTIVE - 12

If the performance of this contract requires the Provider to have physical access to a Federally
controlled facility or access to a Federal information system for more than 180 days, then
personal identity verification procedures must be implemented. Any items or services delivered
under this contract award shall comply with the Department of Commerce personal identity
verification procedures that implement Homeland Security Presidential Directive -12, FIPS PUB
201, and OMB Memorandum M-05-24.

B. COMPLIANCE WITH DEPARTMENT OF COMMERCE BUREAU OF INDUSTRY
AND SECURITY EXPORT ADMINISTRATION REGULATIONS

(a) This clause applies to the extent that this contract involves access to export-controlled
information or technology. .

(b) In performing this contract, the Provider may gain access to export-controlled
information or technology. The Provider is responsible for compliance with all
applicable laws and regulations regarding export-controlled information and technology,
including deemed exports. The Provider shall establish and maintain throughout
performance of this contract effective export compliance procedures at non-NOAA
facilities. At a minimum, these export compliance procedures must include adequate
controls of physical, verbal, visual, and electronic access to export-controlled information
and technology.

(c) Definitions
(1) Deemed export. The Export Administration Regulations (EAR) defined a deemed

export as any release of technology or source code subject to the EAR to a foreign
national, both in the United States and abroad. Such release is “deemed” to be an
export to the home country of the foreign national. 1.5 C.F.R.& 724.2(b)(2)(i1).

(2) Export-controlled information and technology. Export-controlled information and
technology is information and technology subject to the EAR (15 C.F.R.& 730
et.seq.), implemented by the DOC Bureau of Industry and Security, or the
International Traffic I Arms Regulations (ITAR) (22C.F.R.&&120-130),
implemented by the Department of State, respectively. This includes, but is not
limited to, dual-U.S. items, defense articles and any related assistance, services,
software, or technical data as defined in the EAR and ITAR.

(d) The Provider shall control access to all export-controlled information technology that it
posses or that comes into its possession in performance of this financial assistance award,
to ensure that access is restricted, or licensed, as required by applicable Federal laws,
Executive Orders, and/or regulations.

(e) Nothing in the terms of this financial assistance award is intended to change, supersede, or
waive any of the requirements of applicable Federal laws, Executive orders or
regulations.
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(f) The Provider shall include this clause, including this paragraph (f) in all lower tier
transactions under this financial assistance award that may involve access to export-
controlled information technology.

C. PUBLICATIONS AND ACKNOWLEDGEMENT OF SPONSORSHIP

The cover of the title page of all reports, studies, or other documents supported in whole or in
part by this award or any sub-award shall acknowledge the financial assistance provided by the
Coastal Zone Management Act of 1972, as amended, administered by the Office of Ocean and
Coastal Resource Management, National Oceanic and Atmospheric Administration.

Publication of the results of the research project in the appropriate professional journals is
encouraged as an important method of recording and reporting scientific information. The
Provider is required to submit a copy to the funding agency and when releasing information
related to a funded project include a statement that the project or effort undertaken was or is
sponsored by NOAA/DOC. The Provider is also responsible for assuring that every publication
of material (including Internet sites) based on or developed under an award, except scientific
articles or papers appearing in scientific, technical, or professional journals, contain the following
disclaimer:

“This [report/video] was prepared by [Provider name] under award [number] from
the National Oceanic and Atmospheric Administration, U.S. Department of
Commerce. The statements, findings, conclusions, and recommendations are those
of the author(s) and do not necessarily reflect the views of the National Oceanic and
Atmospheric Administration or the Department of Commerce.”

This acknowledgment of sponsorship also applies to videos produced under DOC/NOAA
financial assistance awards.

D. GEOSPATIAIL DATA

For any CZM award that is providing federal funds for collection or production of geospatial data
(c.g. GIS data layers), the Provider will comply to the maximum extent practicable with
Executive Order 12906 “Coordinating Geographic Data Acquisition and Access: The National
Spatial Data Infrastructure” Federal Register Vol. 59, Number 71, pp. 17671 - 17674, the award
Provider shall document all new geospatial data it collects or produces using the standard
developed by the Federal Geographic Data Committee (FGDC), and make that standardized
documentation electronically accessible to OCRM. The standard can be found at
http://www.fgde.gov/metadata/csdgm.

E. TRAVEL

The Provider is prohibited from expending Federal or non-Federal grant funds, or in-kind goods
or services, for purposes of providing transportation, travel, and any other expenses for any
Federal employee.
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F. Lobbying Special Award Conditions

Pursuant to the terms and conditions of this award, no funds used for the payment of membership
dues to any entity are to be used by that entity to engage in lobbying activities, as provided in
OMB Circular No. A-87 and other relevant law and regulation.
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PREFACE

The recipient and any subrecipients must, in addition to the assurances made as part of the
application, comply and require each of its contractors and subcontractors employed in the
completion of the project to comply with all applicable statutes, regulations, executive orders
(EQs), Office of Management and Budget (OMB) circulars, terms and conditions, and approved
applications.

This award is subject to the laws and regulations of the United States. Any inconsistency or
conflict in terms and conditions specified in the award will be resolved according to the
following order of precedence: public laws, regulations, applicable notices published in the
Federal Register, EOs, OMB circulars, Department of Commerce (DOC) Financial Assistance
Standard Terms and Conditions, agency standard award conditions (if any), and special award
conditions. Special award conditions may amend or take precedence over DOC standard terms
and conditions, on a case-by-case basis, when allowed by the DOC standard term and condition.

Some of the DOC terms and conditions herein contain, by reference or substance, a summary of
the pertinent statutes, or regulations published in the Federal Register or Code of Federal
Regulations (CFR), EOs, OMB circulars or the assurances (Forms SF-424B, 424D). To the
extent that it is a summary, such provision is not in derogation of, or an amendment o, any such
statute, regulation, EQ, or OMB circular.

A, FINANCIAL REQUIREMENTS

{01 Financial Reports

a. The recipient shall submit a "Financial Status Report” {SF-269) on a semi-annual
basis for the periods ending March 31 and September 30, or any portion thereof,
unless otherwise specified in a special award condition. Reports are due no later than
30 days following the end of each reporting period. A final SF-269 shall be
submitted within 90 days after the expiration date of the award.

b. The reports must be submitted to the Grants Officer in hard copy (no more than an
original and two copies), or electronically when specified in the special award
conditions.

.02 Award Payments

a. The advance method of payment shall be authorized unless otherwise specified in a
special award condition. The Grants Officer determines the appropriate method of
payment. Payments will be made through electronic funds transfers directly to the




recipient’s bank account and in accordance with the requirements of the Debt
Collection Improvement Act of 1996 and the Cash Management Improvement Act.
The DOC Award Number must be included on all payment-related correspondence,
information, and forms.

. When the "Request for Advance or Reimbursement" (SF-270) is used to request
payment, the recipient shall submit the request no more frequently than monthly, and
advances shall be approved for periods to cover only expenses anticipated over the
next 30 days. When the SF-270 is used, the recipient must complete the SF-3881,
“ACH Vendor Miscellaneous Payment Enrollment Form,” and return it to the Grants
Officer.

Unless otherwise provided for in the award terms, payments under this award will be
made using the Department of Treasury’s Automated Standard Application for
Payment (ASAP) system. Under the ASAP system, payments are made through
preauthorized electronic funds transfers, in accordance with the requirements of the
Debt Collection Improvement Act of 1996. In order to receive payments under
ASAP, recipients are required to enroll with the Department of Treasury, Financial
Management Service, Regional Financial Centers, which allows them to use the on-
line and Voice Response System (VRS) method of withdrawing funds from their
ASAP established accounts. The following information will be required to make
withdrawals under ASAP: (1) ASAP account number — the award number found on
the cover sheet of the award; (2) Agency Location Code (ALC); and Region Code.
Recipients enrolled in the ASAP system do not need to submit a “Request for
Advance or Reimbursement” (SF-270), for payments relating to their award. Awards
paid under the ASAP system will contain a special award condition, clause, or
provision describing enrollment requirements and any controls or withdrawal limits
set in the ASAP system.

. Advances shall be limited to the minimum amounts necessary to meet immediate
disbursement needs, but in no case should advances exceed the amount of cash
required for a 30-day period. Advanced funds not disbursed in a timely manner and
any applicable interest must be promptly returned to DOC. If a recipient
demonstrates an unwillingness or inability to establish procedures which will
minimize the time elapsing between the transfer of funds and disbursement or if the
recipient otherwise fails to continue to qualify for the advance method of payment,
the Grants Officer may change the method of payment to reimbursement only.

.03 Federal and Non-Federal Sharing

Awards which include Federal and non-Federal sharing incorporate a budget
consisting of shared allowable costs. If actual allowable costs are less than the total
approved budget, the Federal and non-Federal cost shares shall be calculated by
applying the approved Federal and non-Federal cost share ratios to actual allowable
costs. If actual allowable costs are greater than the total approved budget, the Federal



share shall not exceed the total Federal dollar amount authorized by the award.

The non-Federal share, whether in cash or in-kind, is expected to be paid out at the
same general rate as the Federal share. Exceptions to this requirement may be
granted by the Grants Officer based on sufficient documentation demonstrating
previously determined plans for, or later commitment of, cash or in-kind
contributions. In any case, the recipient must meet its cost share commitment over
the life of the award.

.04 Budget Changes and Transfer of Funds Among Categories

a.

a,

Requests for budget changes to the approved estimated budget in accordance with the
provision noted below must be submitted to the Grants Officer who shall make the
final determination on such requests and notify the recipient in writing.

Transfers of funds by the recipient among direct cost categories are permitted for
awards in which the Federal share of the project is $100,000 or less. For awards in
which the Federal share of the project exceeds $100,000, transfers of funds among
direct cost categories must be approved in writing by the Grants Officer when the _
cumulative amount of such direct cost transfers exceed 10 percent of the total Federal
and non-Federal funds authorized by the Grants Officer. The 10 percent threshold
applies to the total Federal and non-Federal funds authorized by the Grants Officer at
the time of the transfer request. This is the accumulated amount of Federal funding
obligated to date by the Grants Officer along with any non-Federal share. The same
criteria apply to the cumulative amount of transfer of funds among programs,
functions, and activities. Transfers will not be permitted if such transfers would
cause any Federal appropriation, or part thereof, to be used for purposes other than
those intended. This transfer authority does not authorize the recipient to create new
budget categories within an approved budget unless the Grants Officer has provided
prior approval. In addition, this does not prohibit the recipient from requesting
Grants Officer approval for revisions to the budget.

The recipient is not authorized at any time to transfer amounts budgeted for direct
costs to the indirect costs line item or vice versa, without written prior approval of the
Grants Officer.

- .05 Indirect Costs

Indirect costs will not be allowable charges against the award unless specifically

included as a cost item in the approved budget incorporated into the award. (The
term “indirect cost” has been replaced with the term “facilities and administrative
costs” under OMB Circular A-21, “Cost Principles for Educational Institutions.”)

b. Excess indirect costs may not be used to offset unallowable direct costs.




c. If the recipient has not previously established an indirect cost rate with a Federal
agency, the negotiation and approval of a rate is subject to the procedures in the
applicable cost principles and the following subparagraphs:

1. (a) State, Local, and Indian Tribal Governments; Educational Institutions; and
Non-Profit Organizations (Non-Commercial Organizations)
For the above listed organizations, cognizant federal agency is generally
defined as the agency that provides the largest dollar amount of direct federal
funding. For those organizations for which DOC is cognizant or has
oversight, DOC or its designee will either negotiate a fixed rate with carry
forward provisions for the recipient or, in some instances, will limit its review
to evaluating the procedures described in the recipient's cost allocation
methodology plan. Indirect cost rates and cost allocation methodology
reviews are subject to future audits to determine actual indirect costs.

(b) Commercial Organizations
For commercial organizations, cognizant federal agency is defined as the
agency that provides the Jargest dollar amount of negotiated contracts,
including options. If the only federal funds received by a commercial
organization are DOC award funds, then DOC becomes the cognizant federal
agency for the purpose of indirect cost negotiations. For thosc organizations
for which DOC is cognizant, DOC or its designee will negotiate a fixed rate
with carryforward provisions for the recipient. Fixed rate means an indirect
cost rate which has the same characteristics as a pre-determined rate, except
that the difference between the estimated costs and the actual costs of the
period covered by the rate is carried forward as an adjustment to the rate
computation of the subsequent period.

DOC or its designee will negotiate indirect cost rates using the cost principles
found in 48 CFR Part 31, “Contract Cost Principles and Procedures.” For
guidance on how to put an indirect cost plan together go to:

http://www.dol.gov/oasam/programs/boc/costdeterminationguide/main htm

2. Within 90 days of the award start date, the recipient shall submit to the address
listed below documentation {indirect cost proposal, cost allocation plan, etc.)
necessary to perform the review. The recipient shall provide the Grants Officer
with a copy of the transmittal letter.

Office of Acquisition Management

U.S. Department of Commerce |

14th Street and Constitution Avenue, N.W., Room 6412
Washington, DC 20230



3. The recipient can use the fixed rate proposed in the indirect cost plan until such
time as the DOC provides a response to the submitted plan. Actual indirect costs
must be calculated annually and adjustments made through the carryforward
provision used in calculating next year’s rate. This calculation of actual indirect
costs and the carryforward provision is subject to audit. Indirect cost rate
proposals must be submitted annually. Organizations that have previously
established indirect cost rates must submit a new indirect cost proposal to the
cognizant agency within six months after the close of each of the recipients’ fiscal

years.

d. When DOC is not the oversight or cognizant Federal agency, the recipient shall
provide the Grants Officer with a copy of a negotiated rate agreement Or a COpy of the
transmittal letter submitted to the cognizant or oversight Federal agency requesting a
negotiated rate agreement.

e. Ifthe recipient fails to submit the required documentation to DOC within 90 days of
the award start date, the Grants Officer may amend the award to preclude the
recovery of any indirect costs under the award. If the DOC, oversight, or co gnizant
Federal agency determines there is a finding of good and sufficient cause to excuse
the recipient's delay in submiiting the documentation, an extension of the 90-day due
date may be approved by the Grants Officer.

f. Regardless of any approved indirect cost rate applicable to the award, the maximum
dollar amount of allocable indirect costs for which DOC will reimburse the recipient
shall be the lesser of:

1. The line item amount for the Federal share of indirect costs contained in the
approved budget of the award, or

2. The Federal share of the total allocable indirect costs of the award based on the
indirect cost rate approved by a cognizant or oversight Federal agency and current
at the time the cost was incurred, provided the rate is approved on or before the
award end date.

.06 Incurring Costs of Obligating Federal Funds Beyond the Expiration Date

a. The recipient shall not incur costs or obligate funds for any purpose pertaining to the
operation of the project, program, or activities beyond the expiration date stipulated in
the award. The only costs which are authorized for a period of up to 90 days
following the award expiration date are those strictly associated with closeout
activities. Closeout activities are normally limited to the preparation of final
progress, financial, and required project audit reports unless otherwise approved in
writing by the Grants Officer.

b. Unless otherwise authorized in 15 CFR § 14.25(¢)2) or a special award condition,




any extension of the award period can only be authorized by the Grants Officer in
writing. Verbal or written assurances of funding from other than the Grants Officer
shall not constitute authority to obligate funds for programmatic activities beyond the
expiration date. :

c. The DOC has no obligation to provide any additional prospective funding. Any
amendment of the award to increase funding and to extend the period of performance
is at the sole discretion of DOC.

07 Tax Refunds

Refunds of FICA/FUTA taxes received by the recipient during or after the award period
must be refunded or credited to DOC where the benefits were financed with Federal
funds under the award. The recipient agrees to contact the Grants Officer immediately
upon receipt of these refunds. The recipient further agrees to refund portions of
FICA/FUTA taxes determined to belong to the Federal Government, including refunds
received after the award end date.

B. PROGRAMMATIC REQUIREMENTS

.01 Performance (Technical) Reports

a. The recipient shall submit performance (technical) reports in triplicate (one original
and two copies) or electronically to the Federal Program Officer as specified in the
special award conditions in the same frequency as the Financial Status Report (SF-
269) unless otherwise authorized by the Grants Officer.

b. Unless otherwise specified in the award provisions, performance (technical) reports
shall contain brief information as prescribed in the applicable uniform administrative
requirements incorporated into the award.

.02 Unsatisfactory Performance

Failure to perform the work in accordance with the terms of the award and maintain at
least a satisfactory performance rating or equivalent evaluation may result in designation
of the recipient as high risk and assignment of special award conditions or other further
action as specified in the standard term and condition entitled “Non-Compliance With
Award Provisions.”




.03 Programmatic Changes

The recipient shall report programmatic changes to the Grants Officer, and shall request
prior approvals in accordance with 15 CFR § 14.25 or 15 CFR § 24.30.

.04 Other Federal Awards with Similar Programmatic Activities

The recipient shall immediately provide written notification to the Federal Program
Officer and the Grants Officer in the event that, subsequent to receipt of the DOC award,
other financial assistance is received to support or fund any portion of the scope of work
incorporated into the DOC award. DOC will not pay for costs that are funded by other
sources.

.05 Non-Compliance With Award Provisions

Failure to comply with any or all of the provisions of the award may have a negative
impact on future funding by DOC and may be considered grounds for any or all of the
following actions: establishment of an account receivable, withholding payments under
any DOC awards to the recipient, changing the method of payment from advance to
reimbursement only, or the imposition of other special award conditions, suspension of
any DOC active awards, and termination of any DOC active awards.

.06 Prohibition Against Assignment by the Recipient

The recipient shall not transfer, pledge, mortgage, or otherwise assign the award, or any
interest therein, or any claim arising thereunder, to any party or parties, banks, trust
companies, or other financing or financial institutions without the express written
approval of the Grants Officer.

.07 Disclaimer Provisions

a. The United States expressly disclaims any and all responsibility or liability to the
recipient or third persons for the actions of the recipient or third persons resulting in
death, bodily injury, property damages, or any other losses resulting in any way from
the performance of this award or any other losses resulting in any way from the
performance of this award or any subaward or subcontract under this award.

The acceptance of this award by the recipient does not in any way constitute an
agency relationship between the United States and the recipient.




C. NON-DISCRIMINATION REQUIRMENTS

No person in the United States shall, on the ground of race, color, national origin, handicap,
age, religion, or sex, be excluded from participation in, be denied the benefits of, or be
subject to discrimination under any program or activity receiving Federal {inancial
assistance. The recipient agrees to comply with the non-discrimination requirements below:

.01 Statutory Provisions

a. Title VI of the Civil Rights Act of 1964 (42 USC §§ 2000d et seg.) and DOC
implementing regulations published at 15 CFR Part 8 which prohibit discrimination
on the grounds of race, color, or national origin under programs or activities receiving
Federal financial assistance;

b. Title IX of the Education Amendments of 1972 (20 USC §§ 1681 er seq.) prohibiting
discrimination on the basis of sex under Federally assisted education programs or
activities,

¢. Section 504 of the Rehabilitation Act of 1973, as amended (29 USC § 794) and DOC
implementing regulations published at 15 CFR Part 8b prohibiting discrimination on
the basis of handicap under any program or activity receiving or benefiting from
Federal assistance;

d. The Age Discrimination Act of 1975, as amended (42 USC §§ 6101 ef seq.) and DOC
implementing regulations published at 15 CFR Part 20 prohibiting discrimination on
the basis of age in programs or activities receiving Federal financial assistance;

e. The Americans with Disabilities Act of 1990 (42 USC §§ 12101 ef seq.) prohibiting
discrimination on the basis of disability under programs, activities, and services
provided or made available by state and local governments or instrumentalities or
agencies thereto, as well as public or private entities that provide public
transportation;

f.  Any other applicable non-discrimination law(s).

.02 Other Provisions

a. Parts IT and III of EO 11246 (30 FR 12319, 1965), as amended by EO 11375 (32 FR
14303, 1967) and 12086 (43 FR 46501, 1978), require Federally assisted construction
contracts to include the nondiscrimination provisions of §§ 202 and 203 of that EO
and Department of Labor regulations implementing EQ 11246 (41 CFR § 60-1.4(b),
1991).




b. EO 13166 (August 11, 2000), “Improving Access to Services for Persons With
Limited English Proficiency,” and DOC policy guidance issued on March 24, 2003
(68 FR 14180) to Federal financial assistance recipients on the Title VI prohibition
against national origin discrimination affecting Limited English Proficient (LEP)
persons.

.03 Title VII Exemption for Religious Organizations

Generally, Title VII of the Civil Rights Act of 1964, 42 U.8.C. § 2000¢ et seq., provides
that it shall be an unlawful employment practice for an employer to discharge any
individual or otherwise to discriminate against an individual with respect to
compensation, terms, conditions, or privileges of employment because of such
individual’s race, color, religion, sex, or national origin. However, Title VIIL, 42 U.S.C. §
2000e-1(a), expressly exempts from the prohibition against discrimination on the basis of
religion, a religious corporation, association, educational institution, or society with
respect to the employment of individuals of a particular religion to perform work
connected with the carrying on by such corporation, association, educational institution,
or society of its activities,

D. AUDITS

Under the Inspector General Act of 1978, as amended, 5 USC App. 3, § 1 et seq., an audit of
the award may be conducted at any time. The Inspector General of the DOC, or any of his or
her duly authorized representatives, shall have access to any pertinent books, documents,
papers and records of the recipient, whether written, printed, recorded, produced or
reproduced by any electronic, mechanical, magnetic or other process or medium, in order to
make audits, inspections, excerpts, transcripts or other examinations as authorized by law.
When the OIG requires a program audit on a DOC award, the OIG will usually make the
arrangements to audit the award, whether the audit is performed by OIG personnel, an
independent accountant under contract with DOC, or any other Federal, state or local audit
entity.

.01 Organization-Wide, Program-Specific, and Project Audits

a. Organization-wide or program-specific audits shall be performed in accordance with
the Single Audit Act Amendments of 1996, as implemented by OMB Circular A-133,
“Audits of States, Local Governments, and Non-Profit Organizations.” Recipients
that are subject to the provisions of OMB Circular A-133 and that expend $500,000
or more in a year in Federal awards shall have an audit conducted for that year in
accordance with the requirements contained in OMB Circular A-133. A copy of the
audit shall be submitted to the Bureau of the Census, which has been designated by



OMB as a central clearinghouse. The address is:

Federal Audit Clearinghouse
Bureau of the Census

1201 E. 10th Street
Jeffersonville, IN 47132

Unless otherwise specified in the terms and conditions of the award, in accordance
with 15 CFR § 14.26(c) and (d), for-profit hospitals, commercial entities, and other
organizations not required to follow the audit provisions of OMB Circular A-133
shall have an audit performed when the federal share amount awarded is $500,000 or
more over the duration of the project period. An audit is required at least once every
two years using the following schedule for audit report submission.

I. For awards less than 24 months, an audit is required within 90 days from the
project expiration date, including the close-out period for the award.

2. For 2-, or 3 -year awards, an audit is required within 90 days after the end of the
first year and within 90 days from the project expiration date including the close-
out period for the award.

3. For 4-, or 5-year awards, an audit is required within 90 days after the end of the
first year and third year, and within 90 days from the project expiration date
including the close-out period for the award.

Some DOC programs have specific audit guidelines that will be incorporated into the
award. When DOC does not have a program-specific audit guide available for the
program, the auditor will follow the requirements for a program-specific audit as
described in OMB Circular A-133, § .235. The Recipient may include a line item in
the budget for the cost of the audit. A copy of the program-specific audit shall be
submitted to the Grants Qfficer and to the QIG at the following address:

Office of Inspector General

U.S. Department of Commerce

Atlanta Regional Office of Audits

401 West Peachtree Street, N.W., Suite 2742
Atlanta, GA 30308

.02 Audit Resolution Process

a.

An audit of the award may result in the disallowance of costs incurred by the
recipient and the establishment of a debt (account receivable) due DOC. For this
reason, the recipient should take seriously its responsibility to respond to all audit
findings and recommendations with adequate explanations and supporting evidence
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whenever audit results are disputed.

b. In accordance with the Federal Register notice dated January 27, 1989 (54 FR 4033),
a recipient whose award is audited has the following opportunities to dispute the
proposed disallowance of costs and the establishment of a debt:

L.

E. DEBTS

Unless the Inspector General determines otherwise, the recipient has 30 days from
the date of the transmittal of the drafi audit report to submit written comments and
documentary evidence.

The recipient has 30 days from the date of the transmittal of the final audit report
to submit written comments and documentary evidence. There will be no
extension of this deadline.

The DOC shall review the documentary evidence submitted by the recipient and
shall notify the recipient of the results in an Audit Resolution Determination
Letter. The recipient has 30 days from the date of receipt of the Audit Resolution
Determination Letter to submit a written appeal. There will be no extension of
this deadline. The appeal is the last opportunity for the recipient to submit written
comments and documentary evidence that dispute the validity of the audit
resolution determination.

An appeal of the Audit Resolution Determination does not prevent the
establishment of the audit-related debt nor dogs it prevent the accrual of interest
on the debt. If the Audit Resolution Determination is overruled or modified on
appeal, appropriate corrective action will be taken retroactively. An appeal will
stay the offset of funds owed by the auditee against funds due to the auditee.

The DOC shall review the recipient's appeal and notify the recipient of the results
in an Appeal Determination Letter. After the opportunity to appeal has expired or
after the appeal determination has been rendered, DOC will not accept any further
documentary evidence from the recipient. No other administrative appeals are
available in DOC.

.01 Payment of Debts Owed the Federal Government

Any debts determined to be owed the Federal Government shall be paid promptly by the
recipient. In accordance with 15 CFR § 21.4, a debt will be considered delinquent if it is
not paid within 15 days of the due date, or if there is no due date, within 30 days of the
billing date. Failure to pay a debt by the due date, or if there is no due date, within 30
days of the billing date, shall result in the imposition of late payment charges as noted
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below. In addition, failure to pay the debt or establish a repayment agreement by the due
date, or if there is no due date, within 30 days of the billing date, will also result in the
referral of the debt for collection action, including referral to the Treasury Offset
Program, 31 C.F.R. § 285.5, and may result in DOC taking further action as specified in
the standard term and condition entitled "Non-Compliance With Award Provisions".
Funds for payment of a debt must not come from other Federally sponsored programs.
Verification that other Federal funds have not been used will be made, e.g., during on-site
visits and audits.

.02 Late Payment Charges

a. An interest charge shall be assessed on the delinquent debt as established by the Debt
Collection Act (31 U.S.C. 3701 et seq.), as amended. The minimum annual interest
rate to be assessed is the Department of the Treasury's Current Value of Funds Rate.
This rate is published in the Federal Register by the Department of the Treasury. The
assessed rate shall remain fixed for the duration of the indebtedness.

b. A penalty charge shall be assessed on any portion of a debt that is delinquent for more
than 90 days, although the charge will accrue and be assessed from the date the debt
became delinquent.

c. An administrative charge shall be assessed to cover processing and handling the
amount due.

.03 Barring Delinquent Federal Debtors From Obtaining Federal Loans or Loan
Insurance Guarantees

Pursuant to 31 U.S.C. § 3720B, unless waived, the DOC 1s not permitted to extend
financial assistance in the form of a loan, loan guarantee, or loan insurance to any person
delinquent on a nontax debt owed to a Federal agency. This prohibition does not apply to
disaster loans.

.04 Effect of Judgment Lien On Eligibility For Federal Grants, Loans, or Programs

Pursuant to 28 U.S.C. § 3201(e), unless waived by the DOC, a debtor who has a
judgment lien against the debtor’s property for a debt to the United States shall not be
eligible to receive any grant, or Joan which is made, insured, guaranteed, or financed
directly or indirectly by the United States or to receive funds directly from the Federal
Government in any program, except funds to which the debtor is entitled as beneficiary,
until the judgment is paid in full or otherwise satisfied.
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F. INDIVIDUAL BACKGROUND SCREENING

An individual background screening will be performed by the OIG on key individuals of
organizational units associated with the application at the beginning of the award and at three
year intervals thereafter for the life of the award unless (1) the proposed award amount is
$100,000 or less; (2) applicants are accredited colleges and universities; (3) applicants are
units of a State or local government; (4) applicants are economic development districts
designated by EDA, including those entities whose designations are pending, and councils of
governments; or (5) the key individual(s) is/are elected officials of State and local
governments who are serving in capacities other than their elected capacities when applying
for assistance. In addition, if there is a change in the status of the organization and/or key
individuals, or the program officer, OIG, or Grants Officer believes there is good reason to
conduct a review sooner, a background screening may be required more frequently.
Individual background screenings are intended to reveal if any key individuals associated
with the applicant have been convicted of or are presently facing criminal charges (e.g.,
fraud, theft, perjury), or other matters which significantly reflect on the applicant’s business
integrity, responsibility, or financial integrity. Key individuals of non-exempt organizations
associated with this award shall complete Form CD-346, “Applicant for Funding
Assistance.” An original signature is required. The form is to be submitted to the Grants
Specialist named in the award document within 30 days of receipt of this award.

.01 Results of Individual Background Screening

DOC reserves the right to take any of the actions described in section F.02 if any of the
following occurs as a result of the individual background screening:

a. A key individual fails to submit the required Form CD-346, “Applicant for Funding
Assistance” within 30 days of receipt of this award;

b. A key individual makes a false statement or omits a material fact on the Form
CD-346;

¢. The individual background screening reveals significant adverse findings that reflect
on the business integrity or responsibility of the recipient and/or key individual.

.02 Action(s) Taken as a Result of Individual Background Screening

If any situation noted in F.01 occurs, DOC, at its discretion, may take one or more of the
following actions:

a. Consider suspension/termination of an award immediately for cause;

b. Require the removal of any key individual from association with management and/or
implementation of the award and require Grants Officer approval of personnel
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replacements,
¢. Require the recipient to make other changes as appropriate; and/or

d. Designate the recipient as high risk and amend the award to assign special award
conditions, as appropriate, including making changes with respect to the method of
payment and/or financial reporting requirements.

G. GOVERNMENTWIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT)

The recipient shall comply with the provisions of Subpart C of 2 CFR Part 1326,
“Governmentwide Debarment and Suspension (Nonprocurement)” (published in the Federal
Register on December 21, 2006, 71 FR 76573), which generally prohibit entities that have
been debarred, suspended, or voluntarily excluded from participating in Federal
nonprocurement transactions either through primary or lower tier covered transactions.

H. DRUG-FREE WORKPLACE

The recipient shall comply with the provisions of the Drug-Free Workplace Act of 1988
(Public Law 100-690, title V, Sec. 5153, as amended by Public Law 105-85, Div. A, Title
VIIL Sec. 809, as codified at 41 U.S.C. § 702) and DOC implementing regulations published
at 15 CFR Part 29, “Governmentwide Requirements for Drug-Free Workplace (Financial
Assistance)” (published in the Federal Register on November 26, 2003, 68 FR 66534), which
require that the recipient take steps to provide a drug-free workplace.

I. LOBBYING RESTRICTIONS

.01 Statutory Provisions
The recipient shall comply with the provisions of 31 11.8.C. § 1352 and DOC
implementing regulations published at 15 CFR Part 28, "New Restrictions on Lobbying."
These provisions generally prohibit the use of Federal funds for lobbying the Executive

or Legislative Branches of the Federal government in connection with the award, and
require the disclosure of the use of non-Federal funds for lobbying.

.02 Disclosure of Lobbying Activities

The recipient receiving in excess of $100,000 in Federal funding shall submit a
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completed Form SF-LLL, “Disclosure of Lobbying Activities,” regarding the use of non-
Federal funds for lobbying. The Form SF-LLL shall be submitted within 30 days
following the end of the calendar quarter in which there occurs any event that requires
disclosure or that materially affects the accuracy of the information contained in any
disclosure form previously filed. The recipient must submit the Forms SF-LLL,
including those received from subrecipients, contractors, and subcontractors, to the
Grants Officer.

J. CODES OF CONDUCT AND SUBAWARD, CONTRACT, AND SUBCONTRACT
PROVISIONS

.01 Code of Conduct for Recipients

Pursuant to the certification in SF-424B, paragraph 3, the recipient must maintain written
standards of conduct to establish safeguards to prohibit employees from using their

_ positions for a purpose that constitutes or presents the appearance of personal or
organizational conflict of interest, or personal gain in the administration of this award.

.02 Applicability of Award Provisions to Subrecipients

a. The recipient shall require all subrecipients, including lower tier subrecipients, under
the award to comply with the provisions of the award, including applicable cost
principles, administrative, and audit requirecments.

b. A recipient is responsible for subrecipient monitoring, including the following:

1. Award Identification - At the time of the award, identifying to the subrecipient the
Federal award information (e.g., CFDA title and number, award name, name of
Federal agency) and applicable compliance requirements.

2. During-the-Award Monitoring - Monitoring the subrecipient’s use of Federal
awards through reporting, site visits, regular contact, or other means to provide
reasonable assurance that the subrecipient administers Federal awards in
compliance with laws, regulations, and the provisions of contracts or grant
agreements and that performance goals are achieved.

3. Subrecipient Audits - Ensuring that subrecipients expending $500,000 or more in
Federal awards during the subrecipient’s fiscal year have met the audit
requirements of OMB Circular A-133, and that the required audits are completed
within 9 months of the end of the subrecipient’s audit period. In addition, the
recipient is required to issue a management decision on audit findings within 6
months after receipt of the subrecipient’s audit report, and ensuring that the
subrecipient takes timely and appropriate corrective action on all audit findings.
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In cases of continued inability or unwillingness of a subrecipient to have the
required audits, the pass-through entity shall take appropriate action using
sanctions.

.03 Competition and Codes of Conduct for Subawards

a. All subawards will be made in a manner to provide, to the maximum extent
practicable, open and free competition. The recipient must be alert to organizational
conflicts of interest as well as other practices among subrecipients that may restrict or
eliminate competition. In order to ensure objective subrecipient performance and
eliminate unfair competitive advantage, subrecipients that develop or draft work
requirements, statements of work, or requests for proposals shall be excluded from
competing for such subawards.

b. The recipient shall maintain written standards of conduct governing the performance
of its employees engaged in the award and administration of subawards. No
employee, officer, or agent shall participate in the selection, award, or administration
of a subaward supported by Federal funds if a real or apparent conflict of interest
would be involved. Such a conflict would arise when the employee, officer, or agent,
any member of his or her immediate family, his or her partner, or an organization in
which he/she serves as an officer or which employs or is about to employ any of the
parties mentioned in this section, has a financial interest or other interest i the
organtization selected or to be selected for a subaward. The officers, employees, and
agents of the recipient shall neither solicit nor accept anything of monetary value
from subrecipients. However, the recipient may set standards for situations in which
the financial interest is not substantial or the gift is an unsolicited item of nominal
value. The standards of conduct shall provide for disciplinary actions to be applied
for violations of such standards by officers, employees, or agents of the recipient.

¢. A financial interest may include employment, stock ownership, a creditor or debtor
relationship, or prospective employment with the organization selected or to be
selected for a subaward. An appearance of impairment of objectivity could result
from an organizational conflict where, because of other activities or relationships with
other persons or entities, a person is unable or potentially unable to render impartial
assistance or advice. It could also result from non-financial gain to the individual,
such as benefit to reputation or prestige in a professional field.

.04 Applicability of Provisions to Subawards, Contracts, and Subcontracts

a. The recipient shall include the following notice in each request for applications or
bids:

Applicants/bidders for a lower tier covered transaction (except procurement
contracts for goods and services under $25,000 not requiring the consent of a
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DOC official) are subject to 2 CFR Part 1326, Subpart C "Governmentwide
Debarment and Suspension (Nonprocurement).” In addition, applicants/bidders
for a lower tier covered transaction for a subaward, contract, or subcontract
greater than $100,000 of Federal funds at any tier are subject to 15 CFR Part 28,
"New Restrictions on Lobbying." Applicants/bidders should familiarize
themselves with these provisions, including the certification requirement.
Therefore, applications for a lower tier covered transaction must include a Form
CD-512, "Certification Regarding Lobbying--Lower Tier Covered Transactions,"
completed without modification.

b. The recipient shall include a term or condition in all lower tier covered transactions
(subawards, contracts, and subcontracts), that the award is subject to Subpart C of 2
CFR Part 1326, "Governmentwide Debarment and Suspension (Nonprocurement).”

¢. The recipient shall include a statement in all lower tier covered transactions
(subawards, contracts, and subcontracts) exceeding $100,000 in Federal funds, that
the subaward, contract, or subcontract is subject to 31 U.S.C § 1352, as implemented
at 15 CFR Part 28, "New Restrictions on Lobbying." The recipient shall further
require the subrecipient, contractor, or subcontractor to submit a completed
"Disclosure of Lobbying Activities" (Form SF-LLL) regarding the use of non-Federal
funds for lobbying. The Form SF-LLL shall be submitted within 15 days following
the end of the calendar quarter in which there occurs any event that requires
disclosure or that materially affects the accuracy of the information contained in any
disclosure form previously filed. The Form SF-LLL shall be submitted from tier to
tier until received by the recipient. The recipient must submit all disclosure forms
received, including those that report lobbying activity on its own behaif, to the Grants
Officer within 30 days following the end of the calendar quarter.

.05 Minority Owned Business Enterprise

DOC encourages recipients to utilize minority and women-owned firms and enterprises
in contracts under financial assistance awards. The Minority Business Development
Agency will assist recipients in matching qualified minority owned enterprises with
contract opportunities. For further information contact:

U.S. Department of Commerce

Minority Business Development Agency
Herbert C. Hoover Building

14th Street and Constitution Avenue, N.W.
Washington, D.C. 20230
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.06 Subaward and/or Contract to a Federal Agency

a. The recipient, subrecipient, contractor, and/or subcontractor shall not sub-grant or
sub-contract any part of the approved project to any agency or employee of DOC
and/or other Federal department, agency or instrumentality, without the prior written
approval of the Grants Officer.

b. Requests for approval of such action must be submitted to the Federal Program
Officer who shall review and make recommendation to the Grants Officer. The
Grants Officer shall make the final determination and will notify the recipient in
writing of the final determination.

K. PROPERTY

.01 Standards

The recipient shall comply with the property management standards as stipulated in the
applicable uniform administrative requirements,

.02 Real Property

The recipient shall execute a security interest or other statement of the Federal
Interest in real property acquired or improved with Federal funds, acceptable in
form and substance to the DOC, which statement must be perfected and placed of
record in accordance with local law, with continuances re-filed as appropriate.
The recipient must provide the DOC with a written statement from a licensed
attorney in the jurisdiction where the property is located certifying that the
Federal Interest has been protected, as required under the award and in
accordance with local law. The attorney’s statement, along with a copy of the
instrument reflecting the recordation of the Federal Interest, shall be returned to
the Grants Officer. The recipient may not dispose of, modify the use of, or
change the terms of the real property title, or other interest in the project site and
facilities without permission and instructions from the Grants Officer. No funds
under this award shall be released until the recipient has complied with this
provision, unless other arrangements satisfactory to the DOC are made.
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L. ENVIRONMENTAL REQUIREMENTS

Environmental impacts must be considered by Federal decision makers in their
decisions whether or not to (1) approve a proposal for Federal assistance; (2) approve
the proposal with mitigation; or (3) approve a different proposal/grant having less
adverse environmental impacts. Federal environmental laws require that the funding
agency initiate a planning process with an early consideration of potential
environmental impacts that projects funded with Federal assistance may have on the
environment. The recipient and subrecipients must comply with all environmental
standards, to include those prescribed under the following statutes and Executive
Orders, and shall identify to the awarding agency any impact the award may have on
the environment. In some cases, award funds can be withheld by the Grants Officer
under a special award condition requiring the recipient to submit additional
environmental compliance information sufficient to enable the DOC to make an
assessment on any impacts that a project may have on the environment.

.01 The National Environmental Policy Act of 1969 (42 U.S.C. §§ 4321-4327)

The National Environmental Policy Act (NEPA) and the Council on
Environmental Quality (CEQ) implementing regulations (40 CFR parts 1500
through 1508) require that an environmental analysis be completed for all major
Federal actions significantly affecting the environment. NEPA applies to the
actions of Federal agencies and may include a Federal agency's decision to fund
non-Federal projects under grants and cooperative agreements. Recipients of
Federal assistance are required to identify to the awarding agency any impact an
award will have on the quality of the human environment, and assist the agency to
comply with the National Environmental Policy Act. Recipients may also be
requested to assist NOAA in drafting of an environmental assessment, if the
Department determines an assessment is required, when the award activities
remain subject to Federal authority and control. If additional information is
required during the period of the award, funds can be withheld by the Grants
Officer under a special award condition requiring the recipient to submit
additional environmental compliance information sufficient to enable the
Department to make an assessment on any impacts that a project may have on the
environmernt.

.02 Floodplain Management, EO 11988 and, Protection of Wetlands, EO 11990,
May 24, 1977

Recipients must identify proposed actions in Federally defined floodplains and wetlands
to enable the agency to make a determination whether there is an alternative to minimize
any potential harm.




.03 Clean Air Act, Clean Water Act, and EO 11738

Recipients must comply with the provisions of the Clean Air Act (42 U.8.C. §§ 7401 et
seq.), Clean Water Act (33 U.S.C. §§1251 et seq.), and EO 11738, and shall not use a
facility on EPA’s List of Violating Facilities in performing any award that is nonexempt
under 40 CFR §15.5, and shall notify the Program Officer in writing if it intends to use a
facility that is on the EPA List of Violating Facilities or knows that the facility has been
recommended to be placed on the List.

.04 The Flood Disaster Protection Act of 1973 (42 U.S.C. § 4002 et seq.)

Flood insurance, when available, is required for Federally assisted construction or
acquisition in flood-prone areas.

.05 The Endangered Species Act of 1973, as amended, (16 U.S.C. § 1531 et seq.)

Recipients must identify any impact or activities which may involve a threatened or
endangered species. Federal agencies have the responsibility to ensure that no adverse
effects to a protected species or habitat occur from actions under Federal assistance
awards and conduct the required reviews under the Endangered Species Act, as
applicable.

.06 The Coastal Zone Management Act, as amended, (16 U.S.C. § 1451 et seq.)

Funded projects must be consistent with a coastal state’s approved management program
for the coastal zone.

.07 The Coastal Barriers Resources Act, (16 U.S.C. § 3501 et seq.)

Restrictions are placed on Federal Funding for actions within the Coastal Barrier System.

.08 The Wild and Scenic Rivers Act, as amended (16 U.S.C. §§ 1271 et seq.)

This Act applies to awards that may affect existing or proposed components of the
National Wild and Scenic Rivers systern.
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.09 The Safe Drinking Water Act of 1974, as amended (42 U.S.C. §§ 300f-j)

This Act precludes Federal assistance for any project that the EPA determines may
contaminate a sole source aquifer so as to threaten public health.

.10 The Resource Conservation and Recovery Act of 1976, as amended, (42 U.S.C. §§
6901 et seq.)

This Act regulates the generation, transportation, treatment, and disposal of hazardous
wastes, and also provides that recipients of Federal funds give preference in their
procurement programs to the purchase of recycled products pursuant to EPA guidelines.

.11 The Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended, and the Superfund Amendments and Reauthorization Act of
1986, and the Community Environmental Response Facilitation Act of 1992, as
amended, (42 U.S.C. §§ 9601 et seq.)

These requirements address responsibilities of hazardous substance releases, threatened
releases and environmental cleanup. There is also a requirement to impose reporting and
community involvement requirements to ensure disclosure of the release or disposal of
regulated substances and cleanup of hazards.

.12 Environmental Justice in Minority Populations and Low Income Populations, EO
12898, February 11, 1994,

This order identified and addresses adverse human health or environmental effects of
programs, policies and activities on low income and minority populations.

M. MISCELLANEOUS REQUIREMENTS

.01 Criminal and Prohibited Activities

a. The Program Fraud Civil Remedies Act (31 U.S.C. §§ 3801-3812), provides for the
imposition of civil penalties against persons who make false, fictitious, or fraudulent
claims to the Federal government for money (including money representing grants,
loans or other benefits).

b. False statements (18 U.S.C. §§ 287 and 1001), provides that whoever makes or
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presents any false, fictitious, or fraudulent statements, representations, or claims
against the United States shall be subject to imprisonment of not more than five years
and shall be subject to a fine in the amount provided by 18 U.S.C. § 287.

¢. False Claims Act (31 U.S.C. 3729 ef seq.), provides that suits under this act can be
brought by the government, or a person on behalf of the government, for false claims
under Federal assistance programs.

d. Copeland “Anti-Kickback™ Act (18 U.S.C. § 874 and 40 U.S.C. § 276¢), prohibits a
person or organization engaged in a Federally supported project from enticing an
employee working on the project from giving up a part of his compensation under an
employment contract.

.02 Foreign Travel

a. The recipient shall comply with the provisions of the Fly America Act (49 USC §
40118). The implementing regulations of the Fly America Act are found at 41 CFR
§$ 301-10.131 through 301-10.143.

b. The Fly America Act requires that Federal travelers and others performing U.S.
Government-financed foreign air travel must use U.S. flag air carriers, to the extent
that service by such carriers is available. Foreign air carriers may be used only in
specific instances, such as when a U.S. flag air carrier is unavailable, or use of U.S.
flag air carrier service will not accomplish the agency's mission.

c. Use of foreign air carriers may also be used only if bilateral agreements permit such
travel pursuant to 49 USC § 40118(b). DOC is not aware of any bilateral agreements
which meet these requirements. Therefore, it is the responsibility of the recipient to
provide the Grants Officer with a copy of the applicable bilateral agreement if use of
a foreign carrier under a bilateral agreement is anticipated.

d. Ifa foreign air carrier is anticipated to be used for any part of foreign travel, the
recipient must receive prior approval from the Grants Officer. When requesting such
approval, the recipient must provide a justification in accordance with guidance
provided by 41 CFR § 301-10.142, which requires the recipient to provide the Grants
Officer with the following: name; dates of travel; origin and destination of travel,
detailed itinerary of travel, name of the air carrier and flight number for each leg of
the trip; and a statement explaining why the recipient meets one of the exceptions to
the regulations. If the use of a foreign air carrier is pursuant to a bilateral agreement,
the recipient must provide the Grants Officer with a copy of the agreement. The
Grants Officer shall make the final determination and notify the recipient in writing,.
Failure to adhere to the provisions of the Fly America Act will result in the recipient
not being reimbursed for any transportation costs for which the recipient improperly
used a foreign air carrier.
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.03 American-Made Equipment and Products

Recipients are hereby notified that they are encouraged, to the greatest extent practicable,
to purchase American-made equipment and products with funding provided under this
award.

.04 Intellectual Property Rights

a. Inventions. The rights to any invention made by a recipient under a DOC financial
assistance award are determined by the Bayh-Dole Act, Pub. L. 96-517, as amended,
and codified in 35 U.S.C. § 200 et seq., except as otherwise required by law. The
specific requirements governing the development, reporting, and disposition of rights
to inventions and patents resulting from financial assistance awards are described in
more detail in 37 CFR Part 401 and in particular, in the standard patent rights clause
in 37 CFR § 401.14, which is hereby incorporated by reference into this award.

1. Ownership.

(a) Recipient. The recipient has the right to own any invention it makes
(conceived or first actually reduced to practice) or made by its employees. The
recipient may not assign its rights to a third party without the permission of
DOC unless it is to a patent management organization (i.e., a university’s
Research Foundation.) The recipient’s ownership rights are subject to the
Government’s nonexclusive paid-up license and other rights.

(b) Department. If the recipient elects not to own or does not elect rights or file a
patent application within the time limits set forth in the standard patent rights
clause, DOC may request an assignment of all rights, which is normally
subject to a limited royalty free nonexclusive revocable license for the
recipient. DOC owns any invention made solely by its employees but may
license the recipient in accordance with the procedures in 37 CFR Part 404.

(c) Inventor/Employee. If neither the recipient nor the Department is interested in
owning an invention by a recipient employee, the recipient, with the written
concurrence of DOC, may allow the inventor/employee to own the invention
subject to certain restrictions as described in 37 CFR § 401.9.

(d) Joint inventions. Inventions made jointly by a recipient and a DOC employee
will be owned jointly by the recipient and DOC. However, DOC may transfer
its rights to the recipient as authorized by 35 U.S.C. § 202(e) and 37 CFR §
401.10 if the recipient is willing to patent and license the invention usually in
exchange for a share of “net” royalties based on the number of inventors (e.g.,
50-50 if there is one recipient and DOC employee). The agreement will be
prepared by DOC and may include other provisions, such as a royalty free
license to the Government and certain other entities. 35 U.S.C. § 202(e) also
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authorizes the recipient to transfer its rights to the Government which can
agree to share royalties similarly as described above.

2. Responsibilities - iEdison. The recipient has responsibilities and duties set forth
in the standard patent rights clause, which are not described below. The recipient
is expected to comply with all the requirements of the standard patent rights
clause and 37 CFR Part 401. Recipients of DOC financial assistance awards are
required to submit their disclosures and elections electronically using the
Interagency Edison extramural invention reporting system (ikdison) at
www.iEdison.gov. Recipients may obtain a waiver of this e¢lectronic submission
requirement by providing to DOC compelling reasons for allowing the submission
of paper copies of reports related to inventions.

b. Patent Notification Procedures.

Pursuant to E.O. 12889, DOC is required to notify the owner of any valid patent
covering technology whenever the DOC or its financial assistance recipients, without
making a patent search, knows (or has demonstrable reasonable grounds to know)
that technology covered by a valid United States patent has been or will be used
without a license from the owner. To ensure proper notification, if the recipient uses
or has used patented technology under this award without a license or permission
from the owner, the recipient must notify the Grants Officer.

However, this notice does not necessarily mean that the Government authorizes and
consents to any copyright or patent infringement occurring under the financial
assistance.

c. Data, Databases, and Software.

The rights to any work produced or purchased under a DOC Federal financial
assistance award are determined by 15 CFR § 24.34 and 15 CFR § 14.36. Such
works may include data, databases or software. The recipient owns any work
produced or purchased under a DOC Federal financial assistance award subject to
DOC’s right to obtain, reproduce, publish or otherwise use the work or authorize
others to receive, reproduce, publish or otherwise use the data for Government
purposes.

d. Copyright.

The recipient may copyright any work produced under a DOC Federal financial
assistance award subject to DOC’s royalty-free nonexclusive and irrevocable right to
reproduce, publish or otherwise use the work or authorize others to do so for
Government purposes. Works jointly authored by DOC and recipient employees may
be copyrighted but only the part authored by the recipient is protected because, under
17 U.S.C. § 105, works produced by Government employees are not copyrightable in
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the United States. On occasion, DOC may ask the recipient to transfer to DOC its
copyright in a particular work when DOC is undertaking the primary dissemination of
the work. Ownership of copyright by the Government through assignment is
permitted by 17 U.S.C. § 105.

.05 Increasing Seat Belt Use in the United States

Pursuant to EQ 13043, recipients should encourage employees and contractors to enforce
on-the-job seat belt policies and programs when operating company-owned, rented or
personally-owned vehicles.

.06 Research Involving Human Subjects

a. All proposed research involving human subjects must be conducted in accordance
with 15 CFR Part 27, “Protection of Human Subjects.” No research involving human
subjects is permitted under this award unless expressly authorized by Special Award
Condition, or otherwise in writing by the Grants Officer.

b. Federal policy defines a human subject as a living individual about whom an
investigator conducting research obtains (1) data through intervention or interaction
with the individual, or (2) identifiable private information. Research means a
systematic investigation, including research development, testing and evaluation,
designed to develop or contribute to generalizable knowledge.

¢. DOC regulations, 15 CFR Part 27, require that recipients maintain appropriate
policies and procedures for the protection of human subjects. In the event it becomes
¢vident that human subjects may be involved in this project, the recipient shall submit
appropriate documentation to the Federal Program Officer for approval by the
appropriate DOC officials. This documentation may include:

1. Documentation establishing approval of the project by an institutional review
board (IRB) approved for Federal-wide use under Department of Health and
Human Services guidelines, see 15 CFR § 27.103;

2. Documentation to support an exemption for the project under 15 CFR §
27.101(b);

3. Documentation to support deferral for an exemption or IRB review under 15 CFR
§ 27.118;

4. Documentation of IRB approval of any modification to a prior approved protocol
or to an informed consent form.

d. No work involving human subjects may be undertaken, conducted, or costs incurred




and/or charged for human subjects research, until the appropriate documentation is
approved in writing by the Grants Officer. Notwithstanding this prohibition, work
may be initiated or costs incurred and/or charged to the project for protocol or
instrument development related to human subjects research.

.07 Federal Employee Expenses

Federal agencies are generally barred from accepting funds from a recipient to pay
transportation, travel, or other expenses for any Federal employee unless specifically
approved in the terms of the award. Use of award funds (Federal or non-Federal) or the
recipient’s provision of in-kind goods or services, for the purposes of transportation,
travel, or any other expenses for any Federal employee may raise appropriation
augmentation issues. In addition, DOC policy prohibits the acceptance of gifts, including
travel payments for Federal employees, from recipients or applicants regardless of the
source.

.08 Preservation of Open Competition and Government Neutrality Towards
Government Contractors’ Labor Relations on Federal and Federally Funded
Construction Projects.

Pursuant to EO 13202, “Preservation of Open Competition and Government Neutrality
Towards Government Contractors’ Labor Relations on Federal and Federally Funded
Construction Projects,” unless the project is exempted under section 5(c) of the order, bid
specifications, project agreements, or other controlling documents for construction
contracts awarded by recipients of grants or cooperative agreements, or those of any
construction manager acting on their behalf, shall not:

a. include any requirement or prohibition on bidders, offerors, contractors, or
subcontractors about entering into or adhering to agreements with one or more labor
organizations on the same or related construction project(s); or

b. otherwise discriminate against bidders, offerors, contractors, or subcontractors for
becoming or refusing to become or remain signatories or otherwise to adhere to
agreements with one or more labor organizations, on the same or other related
construction project(s).

.09 Minority Serving Institutions (MSIs) Initiative

Pursuant to Eos13256, 13230, and 13270, DOC is strongly committed to broadening the
participation of MSIs in its financial assistance programs. DOC’s goals include
achieving full participation of MSIs in order to advance the development of human
potential, strengthen the Nation’s capacity to provide high-quality education, and increase
opportunities for MSIs to participate in and benefit from Federal financial assistance
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programs. DOC encourages all applicants and recipients to include meaningful
participation of MSIs. Institutions eligible to be considered MSIs are listed on the
Department of Education website.

.10 Research Misconduct

Scientific or research misconduct refers to the fabrication, falsification, or plagiarism in
proposing, performing, or reviewing research, or in reporting research results. It does not
include honest errors or differences of opinion. The recipient organization has the
primary responsibility to investigate allegations and provide reports to the Federal
Government. Funds expended on an activity that is determined to be invalid or unreliable
because of scientific misconduct may result in a disallowance of costs for which the
institution may be liable for repayment to the awarding agency. The Office of Science
and Technology Policy at the White House published in the Federal Register on
December 6, 2000, a final policy that addressed research misconduct. The policy was
developed by the National Science and Technology Council (65 FR 76260). The DOC
requires that any allegation be submitted to the Grants Officer, who will also notify the
OIG of such allegation. Generally, the recipient organization shall investigate the
allegation and submit its findings to the Grants Officer. The DOC may accept the
recipient’s findings or proceed with its own investigation. The Grants Officer shall
inform the recipient of the DOC’s final determination.

.11 Publications, Videos and Acknowledgement of Sponsorship

Publication of the results or findings of a research project in appropriate professional
journals and production of video or other media is encouraged as an important method of
recording and reporting scientific information. It is also a constructive means to expand
access to federally funded research. The recipient is required to submit a copy to the
funding agency and when releasing information related to a funded project include a
statement that the project or cffort undertaken was or is sponsored by DOC. The
recipient is also responsible for assuring that every publication of material (including
Tnternet sites and videos) based on or developed under an award, except scientific articles
or papers appearing in scientific, technical or professional journals, contains the
following disclaimer: “This [report/video] was prepared by [recipient name] under award
[number] from [name of operating unit], U.S. Department of Commerce. The statements,
findings, conclusions, and recommendations are those of the author(s) and do not
necessarily reflect the views of the [name of operating unit] or the U.S. Department of
Commerce.” This also applies to videos produced under DOC financial assistance
awards.

.12 Care and Use of Live Vertebrate Animals

Recipients must comply with the Laboratory Animal Welfare Act of 1966 (Public Law
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89-544), as amended, (7 U.S.C. §§ 2131 ef seq.) (animal acquisition, transport, care,
handling, and use in projects), and implementing regulations, 9 CFR Parts 1, 2, and 3; the
Endangered Species Act (16 U.S.C. §§ 1531 ef seq.); Marine Mammal Protection Act (16
U.S.C. §§ 1361 et seq.) (taking possession, transpert, purchase, sale, export or import of
wildlife and plants); The Nonindigenous Aquatic Nuisance Prevention and Control Act
(16 U.S.C. §§ 4701 et seq.) (ensure preventive measures are taken or that probable harm
of using species is minimal if there is an escape or release); and all other applicable
statutes pertaining to the care, handling, and treatment of warm blooded animals held for
research, teaching, or other activities supported by Federal financial assistance. No
research involving vertebrate animals is permitted under any DOC financial assistance
award unless authorized by the Grants Officer.

.13 Homeland Security Presidential Directive — 12

If the performance of a grant award requires recipient organization personnel to have
unsupervised physical access to a Federally controlled facility for more than 180 days or
access to a Federal information system, such personnel must undergo the personal
identity verification credential process. In the case of foreign nationals, the DOC will
conduct a check with U.S. Citizenship and Immigration Services' (USCIS) Verification
Division, a component of the Department of Homeland Security (DUS), to ensure the
individual is in a lawful immigration status and that they are eligible for employment
within the US. Any items or services delivered under a financial assistance award shall
comply with the Department of Commerce personal identity verification procedures that
implement Homeland Security Presidential Directive -12, FIPS PUB 201, and OMB
Memorandum M-05-24. The recipient shall insert this clause in all subawards or
contracts when the subaward recipient or contractor is required to have physical access to
a Federally controlled facility or access to a Federal information system.

.14 Compliance with Department of Commerce Bureau of Industry and Security
Export Administration Regulations

a. This clause applies to the extent that this financial assistance award involves access to
export-controlled information or technology.

b. In performing this financial assistance award, the recipient may gain access to export-
controlled information or technology. The recipient is responsible for compliance
with all applicable laws and regulations regarding export-controlled information and
technology, including deemed exports. The recipient shall establish and maintain
throughout performance of the financial assistance award effective export compliance
procedures at non-DOC facilities. At a minimum, these export compliance
procedures must include adequate controls of physical, verbal, visual and electronic
access to export-controlled information and technology.

28




c. Definitions

1. Deemed Export. The Export Adminisiration Regulations (EAR) define a deemed
export as any release of technology or source code subject to the EAR to a foreign
national, both in the United States and abroad. Such release is “deemed” to be an
export to the home country of the foreign national. 15 CFR § 734.2(b)(2)(i1).

2. Export-controlled information and technology. Export-controlied information and
technology subject to the EAR (15 CFR §§ 730-774), implemented by the DOC
Bureau of Industry and Security, or the International Traffic In Arms Regulations
(ITAR) (22 CFR §§ 120-130), implemented by the Department of State,
respectively. This includes, but is not limited to, dual-use items, defense articles
and any related assistance, services, software or technical data as defined in the
EAR and ITAR.

d. The recipient shall control access to all export-controlled information and technology
that it possesses or that comes into its possession in performance of this financial
assistance award, to ensure that access is restricted, or licensed, as required by
applicable Federal laws, Executive Orders, and/or regulations.

e. Nothing in the terms of this financial assistance award is intended to change,
supersede, or waive the requirements of applicable Federal laws, Executive Orders or
regulations.

f. The recipient shall include this clause, including this paragraph (1), in all lower tier
transactions (subawards, contracts, and subcontracts) under this financial assistance
award that may involve access to export-controlled information technology.

.15 The Trafficking Victims Protection Act of 2000 (22 U.S.C. § 7104(g)), as amended,
and the implementing regulations at 2 CFR Part 175.

This Act authorizes termination of financial assistance provided to a private entity,
without penalty to the Federal Government, if the recipient or subrecipient engages in
certain activities related to trafficking in persons.

.16 The Federal Funding Accountability and Transparency Act of 2006 (Pub. L. No.
109-282).

This Act requires that the Federal government establish a single searchable awards
website by January 1, 2008 to enable the public to see where Federal funds for grant
and contract awards are being spent. Subaward and subcontract data will be required
on the website by January 1, 2009. Funding data retroactive to October 1, 2006 must
be reported by all Federal agencies and their recipient and subrecipient organizations.
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Data elements will include:

Name of entity receiving award;

Award amount;
Transaction type, funding agency, Catalog of Federal Domestic Assistance
Number, and descriptive award title;

TLocation of: entity, primary location of performance
(City/State/Congressional District/Country; and

Unique identifier of entity.

The data will be required within 30 days of an award. The DOC will be implementing
this Act, which will require recipients and subrecipients to report the required data.
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AGREEMENT TO FURCHASE SERVICES BP354 EQ Compliance.doc

RIDER G
IDENTIFICATION OF COUNTRY
IN WHICH CONTRACTED WORK WILL BE PERFORMED

Please identify the country in which the services purchased through this contract will
be performed:

™ United States. Please identify state: ME
] Other. Please identify country:

Notification of Changes to the Information

The Provider agrees to notify the Division of Purchases of any changes to the information provided
above.




