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Much is happening out there that 

we can learn from!

Chatham, Massachusetts

Miami-Dade County

Seabrook, New Hampshire

ICLEI – International Coalition of 

Local Environmental Initiatives –
York is a member!

Association of State Floodplain Managers

Our own state studied this issue extensively 13 
years ago, and this work deserves our attention 
today.



Climate Change Adaptation

Capital Projects will be needed:

Elevation of Roads

Enlargements of Culverts and Other 

Drainage Systems

Relocation of Municipal Facilities

Purchases of Property in the Path of 

Migrating Shorelines



Climate Change Adaptation

Regulatory Changes Will Play a Role:

Existing State Programs – DEP Shoreland 

Zoning, Sand Dune Act, NRPA, Site Law

Local Actions – Local Zoning Ordinances 

and Floodplain Management Ordinances

Maine Municipalities are Already Involved!



Review of National Case Law

No Adverse Impact and The Courts:  

Protecting the Property Rights of All

Prepared for the Association of State 

Floodplain Managers

Authors:  Jon A. Kusler, Esq. & Edward 

Thomas, Esq.

Updated November 2007



No Adverse Impact and The Courts:  

Protecting the Property Rights of All

General Examination of State & Federal 

Case Law Pertaining to Flooding and 

Floodplain Regulations

“No Adverse Impact floodplain management 

is an approach which ensures that the action 

of one property owner does not adversely 

impact the properties and rights of other 

property owners, as measured by increased 

flood peaks, flood stage, flood velocity, and 

erosion & sedimentation.”



No Adverse Impact and The Courts:  

Protecting the Property Rights of All

Local Governments may be sued for 
negligence for failure to prevent flood 
damage, or for allowing property to be 
“taken” by erosion or floods.

Local Governments can be sued for strict 
regulatory actions which are alleged to 
“take” private property .

Either lack of action or decisive action 
can lead to legal problems.



No Adverse Impact and The Courts:  

Protecting the Property Rights of All

Good News:  Courts have consistently 

supported decisive local government actions, 

even regulations exceeding the National Flood 

Insurance Program (FEMA) Minimum 

Standards.

Gove v. Zoning Bd. Of Appeals (Chatham, 

2005)

Wyer v. Board of Environmental Protection 

(Scarborough, 2000)



Gove v. ZBA (Chatham, MA)

Gove inherited a lot in 1975 before any 
floodplain regulations prohibited 
development.

Gove tried to sell the lot in 1998 for 
$192,000 to Grenier.  Grenier’s building 
permit application for a new, elevated 
house on this vacant lot was denied 
because of the conservancy district based 
on FP.  Sale was lost.



Gove v. ZBA (Chatham, MA)

Area had been flooded in 1938, 1944, 

1954 and 1991.  The last three of these 

storms were not even “100-year” storms.

Court found no regulatory taking – failed 

to prove that her property was 

“economically idle.” Property was 

valued at $23,000 and had some limited 

permitted uses under the by-law.



Gove v. ZBA 

(Chatham, MA-2005)

Court says:  “The character of the 
governmental action here, is the type of 
limited protection against harmful private 
land use that routinely has withstood 
allegations of regulatory 
takings…Reasonable government action 
mitigating such harm, at the very least 
when it does not involve a “total” 
regulatory taking or physical invasion, 
typically does not require compensation.”



Wyer v. Board of Environmental 

Protection (Scarborough, 2000)

"The proper procedure for analyzing 

taking questions is to determine the value 

of the property at the time of the 

governmental restriction and compare 

that with its value afterwards, to 

determine whether the diminution, if any, 

is so substantial as to strip the property 

of all practical value."



Wyer v. Board of Environmental 

Protection (Scarborough, 2000)

The court considered uses of the property 

for parking, picnics, barbecues and 

recreation available to Wyer, despite the 

restrictive regulation prohibiting a house.

Property still had $50 K value without 

the granting of a variance.



Anticipatory Planning for 

Sea-Level Rise 

Along the Coast of Maine - 1995

A report on sea-level rise prepared here 

in Maine 15 years ago, is a prominent 

national example, still featured on the 

EPA website.

Prepared by :

UM Law School Marine Law Institute

State Planning Office

Maine Geological Survey



Anticipatory Planning for 

Sea-Level Rise 

Along the Coast of Maine - 1995

The key premises underlying the 
recommendations are that the state 
should: 

protect and strengthen the ability of 
natural systems to adjust to changes in 
shoreline position; and 

prevent new development which is likely 
to interfere with the ability of natural 
systems to adjust to changes in shoreline 
position.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Anticipatory Policies and Design Standards

1. Review all new coastal public works projects 

to determine if changes can be made in design 

or siting to accommodate a changed shoreline 

or more intense storms;

2. Discourage commitment of public resources 

for new infrastructure in areas likely to be 

affected by sea-level rise, except to support 

economic viability and functioning of water-

dependent uses;



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Anticipatory Policies and Design Standards

3. Increase the amount of publicly-owned 

or controlled upland areas adjacent to 

the waterfront to allow for landward 

movement of the shoreline;

4. Expand coastal nature preserves and 

acquire key undeveloped coastal 

wetlands to provide sufficient upland 

buffer areas for wetland migration;



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Planning and Regulatory Policies

5. Halt attempts to stabilize the shoreline 
by “hardening” soft coasts and maintain 
or restore the ability for coastal sand 
dune systems, coastal wetlands and 
eroding bluffs to migrate inland.

6. Along all soft coasts, establish setbacks 
for all structures (including walls and 
bulkheads) based on projected shoreline 
position assuming a 100 cm rise in sea 
level over the next century.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Planning and Regulatory Policies

7. In those shoreline areas expected to 
remain stable over the next 100 years, 
allow construction of new, small, easily-
movable structures (excluding seawalls 
or bulkheads) adjacent to the shore on 
the condition that they be removed if they 
begin to interfere with coastal processes. 

8. Allow new structures for functionally 
water-dependent uses which meet certain 
performance standards.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Planning and Regulatory Policies

9. Treat existing development threatened 
by a sea-level rise of 100 cm over the next 
century as non-conforming structures, 
prohibit expansion or intensification of 
use, but allow ordinary maintenance and 
repair so long as not damaged by more 
than 50% of its value. To the extent 
legally feasible, require the owner to 
remove the structure if it is damaged by 
more than 50% of its value.



for Sea-Level Rise 

Along the Coast of Maine – 1995

Planning and Regulatory Policies

10. On any site unlikely to be affected by 
> 100 cm rise in seal level over the next 
century, allow new subdivision 
development only if it meets performance 
standards for cluster development 
designed to minimize the costs of 
protection.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Planning and Regulatory Policies

11. Supplement State regulatory 

procedures by encouraging/requiring 

other agencies and municipalities to 

consider the probability of future 

increased rates of sea-level rise in 

making investment, development and 

permitting decisions.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Strategic Assessment, Research, and 

Educational Actions

12. Designate one State agency as the 

lead agency for monitoring issues 

associated with global climate change 

and sea-level rise.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Strategic Assessment, Research, and 

Educational Actions

13. The lead State agency and 
cooperating State agencies should 
undertake additional research to 
document coastal erosion and to 
determine how revised projections of 
global climate change may affect Maine.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Strategic Assessment, Research, and 

Educational Actions

14. Undertake an education effort aimed 
at local officials, code enforcement 
officers, State agencies, coastal 
landowners and the general public to 
focus on the hazards of coastal erosion 
and inundation, accelerated sea-level 
rise, and the costs of engineered 
"solutions" compared to conserving soft 
coasts as a resilient natural system.



Anticipatory Planning for Sea-Level Rise 

Along the Coast of Maine – 1995

Strategic Assessment, Research, and 

Educational Actions

15. Undertake supplemental studies on 

the impacts of coastal flooding/storm 

surges and saltwater intrusion with 

accelerated sea-level rise.   Continue to 

assess policy options, particularly rolling 

easements or other market-based 

approaches, to supplement the use of 

regulatory setbacks.



Miami-Dade Climate Change 

Advisory Task Force - 2008

Recommendation C.1:

Require all County agencies to assess climate 
change impacts on the agency’s responsibilities. 
This assessment should be incorporated into 
their ongoing master planning or such a 
planning process should be initiated if it does 
not exist. The assessment should include the 
impact of sea level rise on all public 
investments and identification of vulnerabilities 
in order to produce strategies for mitigation and 
adaptation. These assessments should utilize a 
50-year planning horizon.



Miami-Dade Climate Change 

Advisory Task Force - 2008

Recommendation D.3:

Acquire all undeveloped lands needed for 

restoration purposes and for mitigation 

and adaptation to climate change effects. 

Secure strategic open lands to provide 

transition zones to accommodate retreat 

or spatial shifts in natural areas, such as 

coastal wetlands and freshwater marshes.



Miami-Dade Climate Change 

Advisory Task Force - 2008

Recommendation D.4: 

 Create a plan to locate infrastructure and development 
outside coastal or flood hazard prone areas using 
projections of sea level rise to identify those areas. 
Describe a transitional zone between the hazard area 
and the built area to be protected and prohibit 
incompatible land uses that would convert open lands in 
the transitional zone. Establish a comprehensive 
planning and zoning policy, such as development 
setbacks and limits on density and infrastructure in 
coastal and transitional zones to consider vulnerability 
to sea level rise and saltwater intrusion.



Miami-Dade Climate Change 

Advisory Task Force - 2008

Recommendation D.5:

Encourage the continued funding of the 

County Agriculture Purchase of 

Development Rights Program beyond the 

current funding levels to maintain open 

lands for aquifer recharge, habitat, and 

buffers.



Miami-Dade Climate Change 

Advisory Task Force - 2008

Recommendation D.7: 

Review current stormwater management 

operations, including the operation of canals 

and structures, in order to eliminate 

unnecessary over-drainage and limit the extent 

of saltwater intrusion into ground and surface 

water resources. Additionally, require water 

conservation measures for all users of the 

Biscayne Aquifer.



Improving Shoreland Zoning

Using LiDAR to set an accurate shoreline 

position

You can’t begin to deal with adaptation 

unless you know where your shoreline is!

Highest Annual Tide Level – HAT

For Old Orchard Beach, it’s 6.3 feet.



Old Orchard Beach – East Grand Avenue Area



New 250 foot Shoreland Zone, 

Based on Shoreline = Highest 

Annual Tide



Looking at the Future:

Higher than today’s “HAT” 

or today’s 100-year Floodplain 

Ogunquit, Maine – New Definition of 

“Normal High Water”

Seabrook, New Hampshire – Preliminary 

Discussions of “Extended Coastal Flood 

Hazard Overlay”



Ogunquit Zoning Ordinance –

Adopted Language

“In the case of land adjacent to tidal 

waters, the normal high water line shall 

be considered to be the contour line at an 

elevation 11.0 feet above mean sea level 

as determined by a land surveyor based 

on the nearest USGS benchmark.”



Ogunquit Zoning Ordinance – Adopted Language

 This means that Ogunquit is using a position four feet 
higher than the highest annual tide as the start of its 
setback. 

 In the area of marsh between Route 1 and the barrier 
beach, the FEMA 100-year flood is predicted to rise to an 
elevation of 9 feet. 

 The contour line set for measuring the setback is two feet 
higher than the height of the 100-year flood (in the salt 
marsh area). 

DEP Highest Annual Tide – 2008 Predictions.

Location Highest Annual Tide Height

(elevation in feet, NGVD29)

Kennebunkport 7.0

Wells, Webhannet River 6.9 

Cape Neddick 6.8



Seabrook, NH –A Proposal at the 

New Frontier of Floodplain Management

Uses Rhode Island Coastal Policy (2007) of 3-5 
foot sea level rise by 2100.  (Maine uses 2 feet.)

Adds 6 feet to current 100-year tidal flood 
height of 9 feet (NGVD 29) to create an 
“Extended Coastal Flood Hazard Overlay,” 
with the upper edge of the zone set at 16 feet.

Within this zone, the proposal envisions setting 
“freeboard” heights, way beyond current 
FEMA Floodplain Management Ordinance 
requirements. 



Seabrook, NH –A Proposal at the 

New Frontier of Floodplain Management

Table 2 
DESIGN FLOOD ELEVATION STANDARDS 

EXTENDED COASTAL FLOOD OVERLAY DISTRICT 
 

STRUCTURE TYPE 
DESIGN FLOOD 

ELEVATION 

RECONSTRUCTION 

THRESHOLD 

Accessory Structures 10 ft. (9 ft. BFE + 1 ft.) NA 

Single Fam. Residential & 

Multi - family <5 Units 
11 ft. (9 ft. BFE +2ft.) 50% 

Multifamily 5+ units  12 ft. (9 ft. BFE + 3ft.) 40% 

Commercial Development 12 ft. (9 ft.BFE + 3ft.) 40% 

Essential Facilities 

(schools, hospitals, public safety 

buildings, etc.) 

13 ft. (9ft. BFE + 4ft.) 33% 

Public Infrastructure 14 ft. (9ft. BFE+ 5ft.) 25% 

 



COAST Project –

New England Environmental Finance Center

USM Muskie School

Cost Scenarios for Beach Nourishment Versus No Action



Summary of Municipal Adaptation 

to Sea Level Rise

Citizen Involvement - Generate Best Available 
Local Predictions for Hazards and Educate 
Citizens

Capital Programming/Regional Planning –
Identify vulnerable infrastructure, obtain funding, 
upgrade/elevate,  use multi-municipal cooperation 
and coordination.  Estimate Costs & Benefits.

Shoreland Zoning – Adjust Regulatory Shoreline 
Position to Reflect Realities of Climate Change

Floodplain Management – Extend current FEMA 
framework to cover higher ground reflecting SLR, 
change reconstruction thresholds, and require 
more than 1 foot of freeboard.



Where can our communities go 

from here?

Actions to adapt to sea level rise and 
improve resiliency to storms, can be 
incorporated into each community’s 
comprehensive plan and capital plan.

The Coastal Program anticipates more 
funding will become available to help 
cities and towns with planning for sea 
level rise.  Communities that have 
identified their needs will have an 
advantage.
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